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Bomm,  Jan.  3, 191& 

To  tJie  General  Cowrt  of  MassachusetU, 

In  accordance  with  an  order  adopted  by  the  Senate  and  the 
House  of  Kepresentatives  May  22,  1917,  the  Joint  Special  Com* 
mittee  on  Corporation  Tax  transmits  herewith  its  report. 


EEPOET  OF  THE  JOINT  SPECIAL  COMMITTEE 

ON  CORPORATION  TAX. 


Qbdkb  Umdeb  wmcH  it  was  appointed.  — Mattbbs  coif- 

siDERED.  —  Scope  of  the  Investigation. 

The  committee  was  appointed  in  accordance  with  an  order 
adopted  by  the  Senate  and  House  of  Representatives  in  con- 
currence, May  22,  1917,  as  follows:  — 

Ordered^  That  a  joint  special  committee,  to  consist  of  three  numbers  of 
the  Senate  and  sk  m^idbere  of  the  Howe  Be^^ 

to  sit  during  the  recess  of  the  General  Court  to  investigate  and  to  con- 
sider the  working  of  the  existing  laws  of  the  Commonwealth  relating  to 
the  taxation  of  corporations,  and  to  recommend  such  changes  hi  the  said 
laws  as  it  shall  dem  necessary  or  eqiedbnt.  The  oommittee  shall  also 
investigate  and  consider  the  methods  now  employed  by  the  Common- 
wealth in  taxing  tangible  personal  property,  and  also  the  desirability  of 
continuing  to  exempt  from  taxation  the  bonds  and  notes  of  the  Common- 
wealth and  the  poUtical  subdivisions  thereof.  The  committee  shall  report 
its  findings  to  the  next  General  Court,  tc^ther  with  drafts  of  such  laws 
as  it  may  recommend;  and  it  may  report  in  print.  Three  hundred  and 
fifty  copies  of  the  report  shall  be  reserved  for  the  use  of  the  General  Court, 
and  the  remaining  copies  shall  be  distributed  as  the  committee  shall  deem 
advisable.  Not  more  tiian  twenty-five  hundred  copies  of  such  report  shall 
be  iMinted,  and  any  surfdus  copies  shall  be  deposited  in  tiie  le^dative 
document  room  for  distribution  by  the  sergeant-at-arms.  The  com- 
mittee shall  have  a  room  or  rooms  in  the  State  House  assigned  for  its  use; 
shall  give  such  public  hearings  as  it  may  deem  necessary;  may  employ 
such  assistants,  clerical  or  otherwise,  as  it  may  require;  and  shall  receive 
for  compensatbn,  and  for  assistants,  travel  and  other  esqMases,  sudbi 
sums  as  shall  be  allowed  by  the  Governor  and  Council. 

The  committee  met  June  12  for  organization,  and  elected 
Robert  T.  Brady  derk. 

As  a  result  of  conferences  with  oflScials  of  the  Tax  Commis- 
sioner's office  the  comuiittee  det^mioed  the  various  classes  of 
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ooifNmtioiis  to  be  investigated  and  the  order  their  promi- 
nence, for  the  purposes  of  its  work,  as  follows:  — 

1.  Domestic  business  corporations. 

2.  Foieii^  busineBS  coxp(»aik>iis. 

3.  Trust  oompanies. 

4.  National  banks. 

5.  Insurance  companies. 

6.  Public  utilities  corporations. 

It  was  suggested  by  various  students  of  the  problem  that  the 
work  involved  in  a  careful  consideration  of  the  laws  relating 
to  the  taxation  of  domestic  and  foreign  business  corporations 
was  so  great  that  the  committee  would  find  it  impossible,  in  the 
limited  time  allowed  for  its  investigation,  to  attempt  a  solution 
of  the  other  questions  which  came  within  the  scope  of  the  order 
under  which  it  was  appointed. 

The  conunittee  approached  its  work,  however,  with  a  view  to 
covering  every  phase  of  the  situation  contemplated  in  the  order 
of  the  Legislature.  Committee  hearings  were  advertised  ex- 
tensively in  the  newspapers  of  the  State,  boards  of  trade  and 
other  business  organizations  were  notified  of  the  work  under- 
taken, and  special  invitations  were  extended  to  various  persons 
known  to  have  special  knowledge  of  or  peculiar  interest  in  the 
taxation  of  oorpfoations. 

The  committee  presents  in  this  report  recommendations  for 
changes  in  the  system  of  taxation  of  domestic  and  foreign 
business  corpo rations,  and  for  amendment  of  the  existing  law 
relating  to  the  taxation  of  trust  companies. 

The  vast  amount  <rf  work  involved  in  the  study  of  these 
three  classes  of  corporations  has  necessitated  more  than  thirty 
pubUc  hearings  and  almost  daily  executive  sessions  for  the  past 
month,  during  which  the  committee  has  had  the  benefit  of 
opinions  from  some  of  the  most  noted  .taxation  students  in  the 
State  and  country. 

The  committee  niakes  no  recommendation  herein  concerning 
the  taxation  of  public  utihties  corporations.  A  special  com- 
mittee appointed  under  act  of  the  Legislature  of  1917  to  study 
the  street  railway  problem  in  Massachusetts  has  considered  the 
taxation  question  so  far  as  it  applies  to  that  class  of  corpora- 
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tiops.  A  desire  to  avoid  duplicstion  of  work,  and  to  prevent 
overlapping  of  the  functions  of  the  street  railway  committee, 

has  prompted  this  committee  to  forego  consideration  of  the 
taxation  of  public  utility  corporations  at  tins  time.  Moreover, 
the  committee  believes  that  public  utility  corporation  taxation 
in  itself  needs  moxe  attended  Mid  spem&e  study  than  ean  be 

given  to  it  in  connection  with  the  other  matters  treated  in  this 
report. 

The  committee  has  considered  the  taxation  of  national  banks 
and  insurance  companies,  but  here  again  the  questions  involved 
are  numerous  and  intricate,  and  there  has  not  been  the  op- 
portunity to  make  as  complete  an  investigation  as  the  com- 
mittee beheves  necessary  to  constructive  recommendations  re- 
lating to  these  corporations. 

In  its  work  the  committee  has  received  valuable  assistance 
from  the  Tax  Commissioner  of  the  Commonwealth.  A  repre- 
sentative of  his  department  has  been  in  attendance  at  every 
session  of  the  committee,  and  opportunity  has  been  given  for 
liberal  use  of  the  department's  facilities  in  the  conduct  of  the 
investigation.  The  woi^  of  Deputy  Commis^oner  John  W. 
Locke  is  worthy  of  special  commendation,  and  the  committee 
leoc^iiizes  that  it  owes  much  to  him  for  the  successful  comr 
pletion  of  Its  work. 

Charles  J.  Bullock,  professor  of  economics  at  Harvard  Umver;- 
sity,  recognized  throughout  the  country  as  one  of  the  most 
thorough  students  of  taxation,  has  been  employed  by  the  com- 
mittee as  expert  adviser.  The  value  his  work  cannot  be 
measured  by  the  compensation  allowed  for  his  employment. 
His  knowledge  of  the  situation  in  the  other  States  has  brought 
to  the  committee  authoritative  information  upon  which  to  base 
its  recommendations*  His  expert  judgment  of  the  Massachu- 
setts situation,  from  the  point  of  view  of  the  welfare  of  the 
Commonwealth  and  the  needs  of  the  business  inter^ts,  has 
been  of  great  assistance  in  formulating  what  the  committee 
believes  to  be  a  logical  ^stem  of  corporate  taxation. 

The  committee  wishes  to  emphasize  that  every  effort  has 
been  made  to  interest  business  men  in  Massachusetts  in  its 
w&t\u  Every  board  of  trade,  duunber  of  commerce  and  mer- 
chants' association  was  notified  of  the  matters  under  considera- 
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tion,  and  requested  to  have  representatives  at  the  pubKc 
hearings.  Special  invitations  were  extended  from  time  to  time 
to  persons  representing  corporations  to  appear  at  stated  limes 
with  suggestions  bearing  on  certain  phases  of  the  investigation. 

Vahiable  assistance  has  been  tendered  by  the  taxation  experts 
of  many  corporations,  and  the  committee  is  confident  that  full 
wdght  has  been  given  in  its  deliberations  to  the  effect  of  the 
legislation  proposed  herein  \xpoa  Massachusetts  business. 

Summary  of  Recommendations. 
Drafts  of  bills  are  submitted  herein  for  carrying  out  llie 
committee's  recommendations,  which  may  be  smnmarized  as 
foUows:  — 

Repeal  of  the  present  laws  relating  to  the  franchise  tax  of 
domestic  and  foreign  business  corpoimtions,  and  the  substitu- 
tion therefor  of  a  system  of  taxation  based  on  the  income  of 
such  corporations. 

Amendment  of  the  law  relating  to  the- taxation  of  trust  com- 
panies so  that  every  trust  company  shall  pay  a  franchise  tax 
at  least  equal  to  two-fifths  of  1  per  cent,  of  its  capital,  surplus 
and  undivided  profits;  providing  also  that  the  mortgage  de- 
duction allowed  in  determining  the  corporate  excess  shall  be 
the  average  amount  invested  in  mortgages  throughout  the 
year. 

Further  study  of  the  taxation  of  insurance  companies,  na- 
tional banks  and  pubUc  utility  corporations. 

If  existing  constitutional  restrictions  are  removed,  further  in- 
vestigation of  the  methods  of  taxing  tangible  personal  property. 

The  Taxation  of  Domestic  Business  Cobposaxions. 

In  respect  to  domestic  business  corporations  the  operation  of 
the  corporate  franchise  tax  has  long  been  unsatisfactory.  In  its 
present  form  the  tax  has  finally  produced  so  many  inequalities 
and  such  great  abuses  as  to  make  a  duuige  of  the  present  law 
an  absolute  necessity. 

Previous  to  1903  domestic  business  corporations  were  taxed 
like  other  Massachusetts  corporations  under  the  syst^  estab- 
lished in  1864.   This  system  provided  that  the  real  estate  and 
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machiDei^  of  corporations  shoiUd  be  subject  to  local  taxation, 
and  that  a  tax  should  then  be  levied  by  the  State  upon  the 
value  of  the  corporate  franchise.  The  value  of  a  franchise  was 
determined  by  ascertaining  the  market  value  of  the  capital 
stock  of  the  corporation,  and  deducting  therefrom  the  value  of 
tiie  red  estate  and  madiinery  subject  to  locid  taxation.  The 
remainder  thus  determined,  ordinarily  called  the  corporate  ex- 
cess, was  the  basb  upon  which  the  franchise  tax  was  levied  by 
the  State,  and  this  tax  was  levied  at  the  average  rate  of  taxa- 
tion prevailing  in  the  cities  and  towns  of  the  Conmionwealth. 

In  the  year  1902,  complaint  having  arisen  that  the  ordinary 
business  corporation  was  overtaxed  in  Massachusetts,  a  com- 
mission was  appointed  to  investigate  1^  subject.  Aftar 
thorough  investigation  this  commission  recommended  certain 
changes  in  the  franchise  tax  which  were  designed  to  prevent 
double  taxation  of  stocks  of  other  Massachusetts  corporations 
wd  of  property  subject  to  taxation  outside  this  Commonwealth. 
The  next  year  these  recommendations  were  enacted  into  law, 
but  the  legislative  committee  on  taxation  which  reported  the 
proposed  unendments  added  thereto  luiotiier  proven  limiting 
the  taxable  corporate  excess  of  domestic  business  corporations. 

Since  1903,  therefore,  our  law  has  not  only  granted  such  cor- 
porations relief  from  double  taxation,  but  has  contained  a  pro- 
vMon  limiting  tbe  taxable  corporate  excess  to  an  amount 
which,  after  making  certain  deductions,  cannot  exceed  120  per 
cent,  of  the  value  of  the  tangible  property  and  taxable  securi- 
ties owned  by  sach  corporations.  The  deductions  rrferred  to 
are  those  which  the  law  required  to  be  made  in  determining  the 
taxable  cc»>p(Hrate  excess,  and  indude  the  old  deduction  autiun*- 
ized  since  1864  for  real  estate  and  machinery  subject  to  taxation 
in  the  Conunonwealth,  and  the  new  deductions  authorized  in 
1903  for  taxable  property  located  outside  the  Commonwealth 
and  for  non-taxable  securities. 

From  this  law  it  has  resulted  that  since  1903  the  taxable  cor- 
porate excess  of  many  domestic  business  corporations  has  had 
to  be  determined  by  the  following  formula:  To  the  total  value 
of  the  tangible  property  and  taxable  securities  owned  by  such 
corporation)  add  20  per  cent.;  ^en  subtract  the  value  of  the 
real  estate  and  machinery  subject  to  local  taxation  in  Massa- 
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chusetts,  the  value  of  property  subject  to  taxation  outside  the 
Commonwealth,  and  the  value  of  non-taxable  securities.  The 
remainder,  if  there  is  any,  is  the  taxable  corporate  excess. 

The  first  and  most  obvious  effect  of  this  limitation  was  to  re- 
duce the  franchise  tax  upon  many  corporations  which  were  ex- 
tremely prosperous,  the  capital  sto^  of  which  naturally  had  a 
high  value.  Prior  to  1903  the  higher  the  value  of  the  capital 
stock  the  greater  the  corporate  excess  tended  to  be;  but  under 
the  new  law  an  arbitrary  line  was  drawn  above  which  the 
taxable  corporate  excess  cannot  rise,  no  matter  how  prospero^ 
the  corporation  may  be.  The  inevitable  result  was  the  reduc- 
tion of  the  taxes  levied  upon  some  of  the  most  prosperous  cor- 
porations. 

A  second  effect,  hardly  less  obvious,  has  been  that  the 
amount  of  tax  which  can  be  levied  under  the  maximum  clause 
depends  upon  the  kind  of  assets  the  company  possesses.  Only 
tangible  pcop&[ty  and  taxable  seoirities  are  taken  into  account 
in  determining  the  120  per  cent,  figure,  intangible  property  and 
non-taxable  securities  being  wholly  excluded.  It  therefore  fol^ 
lows  that  a  concern  owning  a  comparatively  large  amount  of 
tangible  property  and  taxable  securities  has  a  high  nn^YimiiTn^ 
while  a  concern  the  assets  of  whidi  consist  largely  of  intangible 
property  and  non-taxable  securities  has  a  very  low  one.  It  also 
results  that  any  coaoeatn  which  is  in  a  position  to  do  so  can,  if 
it  desires,  so  adjust  its  affairs  as  to  reduce  greatly  the  amount 
of  its  franchise  tax.  In  lines  of  business  where  it  is  unnecessary 
to  own  any  considerable  amount  of  tangible  property  the  maxi- 
mum limit  is  sometimes  120  per  cent,  of  the  value  of  a  few 
ofiSce  fixtures.  If  any  maximum  whatever  ought  to  be  fixed  by 
the  law  it  should  be  one  which  would  operate  with  equality 
upon  different  classes  of  corporations,  and  would  not  offer  op- 
portunity for  the  manipulation  of  assets  with  a  view  to  reducing 
the  corporate  franchise  tax. 

A  third  and  peculiarly  vicious  effect  of  the  present  maximum 
limit  is  that,  although  niMo^taxable  securities  are  not  induded  in 
determining  the  120  per  cent,  figure,  they  are  included  in  the 
deductions  which  must  be  made  from  that  figure.  The  result  is 
that  in  effect  a  concern  owning  non-taxable  property  receives  a 
double  deducticm. 


im.]  SENATE  —  No.  28.  13 

As  matters  stand  to-day  there  is  no  reason  why  many  do- 

*  mestic  business  corporations  need  pay  any  franchise  tax  what- 

ever except  the  very  low  minimum  tax  of  one-tenth  of  1  per 
cent,  of  the  market  value  of  the  capital  stock;  and  even  this  is 

^  wiped  out  if  a  corporation  pays  a  comparatively  small  amount 

of  fecal  taxes.  In  its  operation  on  dom^ic  business  corpora- 
tions our  cofporate  franchise  tax  is  to-day  unjust  in  principle, 
arbitrary,  illogical  and  contradictory  in  some  ol  its  detailed  pro- 
visions,  flagrantly  unequal  in  its  incidence,  and  honeycombed 
with  abuses  which  make  it  discreditable  to  the  Conmionwealth. 

In  his  report  for  1905,  soon  after  the  maximum  limitation 
had  gone  into  operation,  the  Tax  Commissioner  called  attention 
to  "the  miequal  and  unjust  application  of  the  law."  He 
showed  that  of  two  corporations  having  the  same -franchise 
Value  one  was  taxed  twenty  times  as  much  as  the  other,  and 
pointed  out  that  so  long  as  a  company's  tangible  assets  or  tax- 
able  securities  remain  constant  its  otiier  assets  may  be  in- 
creased indefinitely  without  increasing  the  tax.^ 

In  1911  the  commissioner  again  called  attention  to  the  great 
inequality  prevailing  in  the  taxation  of  domestic  business  cor- 
porations, and  showed  that  the  maximum  clause  was  redudng 
grinitly  the  taxes  paid  by  many  of  the  most  prosperous  concerns. 
In  every  year  since  then  he  has  felt  obliged  to  call  attention  to 
this  subject,  uid  his  report  for  1916  sets  forth  in  considerable 
detail  the  flagrant  inequalities  that  result  from  the  existing  law. 

The  Special  Commission  on  Ta»ktion,  appointed  under  chap- 
ter 134  of  the  Resolves  of  1915,  pointed  out  the  inequitable 
wcurking  of  the  120  per  cent,  dause,  and  recommended  its  re- 

J  peal.    It  also  called  attention  to  the  fact  that  Massachusetts 

corporations  are  sometimes  organized  as  subsidiaries  of  foreign 
corporations,  with  nominal  capital  stock  and  a  large  indebted- 
ness to  the  parent  corporations,  the  necessary  result  being  that, 
alter  allowance  is  made  for  indebtedness,  the  franchise  of  the 
subsidiary  corporation  has  only  an  insignificant  value,  and  the 
corporation  escapes  with  a  nominal  tax.^ 

In  the  year  1917  corporate  franchise  taxes  were  assessed  upon 
8,001  domestic  business  corporations,  of  which  2,540  came 

1  Report  of  Tax  Commiasioner,  1006,  p.  27. 

>  Bagportof  the  SpceialCommiwion  on  XMafea, 
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under  the  operation  of  the  mairiinnin  ^use.  The  cofporate  ex- 
cess of  these  2,540  corporations,  without  the  maximum  limita- 
tion, would  have  been  $237,789,000;  under  that  limitation, 
however,  it  was  reduced  to  $116,930,000,  with  the  result  that 
the  taxes  paid  by  these  favored  corporations  were  reduced  by 
$2,353,000.  The  sogniican^  of  these  figures  will  be  appre- 
ciated when  it  is  stated  that  the  total  franchise  taxes  paid  by 
domestic  business  corpoirations  in  1917  amounted  to  $6,932,000* 
It  will  be  seen  that  the  tax  exemption  of  $2,353,000  granted  to 
2,540  favored  corporations  amounted  to  somewhat  more  than 
one-third  of  the  total  taxes  levied  upon  all  domestic  business 
corporations.  If  any  limitation  is  to  be  imposed,  it  should  be 
imd^  some  equal  and  uniform  method  which  would  not  Himiniah 
by  over  50  per  cent,  the  taxes  paid  by  favored  corporations, 
many  of  them  extremely  prosperous,  while  affording  no  fdief  to 
the  5,461  others,  some  of  which  are  far  from  prosperous  but 
nevertheless  are  very  heavily  taxed. 

It  is  probable  that  the  mequalities  attending  the  operation  of 
the  present  law  are  even  greater  than  these  figures  disclose. 
The  most  prosperous  concern  frequently  have  no  indebtedness 
and  carry  their  assets  upon  their  books  at  extremely  conserva- 
tive figures.  Less  prosperous  cmnpanies,  howev^,  are  con- 
stantly obliged  to  borrow  money,  and  are  therefore  compelled 
to  carry  their  assets  upon  their  books  at  their  full  value. 
Under  such  conditions  it  is  obvious  that  returns  made  to  the 
Tax  Commissioner  by  these  two  dasses  of  corporations,  while 
accurately  stating  conditions  shown  by  their  books,  lead  to  un- 
equal valuations  of  the  corporate  franchises  and  to  relatively 
heavier  taxation  of  the  1^  prosperous  companies. 

Another  result  of  the  maximum  limitation  is  that  competing 
concerns  in  the  sune  line  of  business  are  most  unequally  taxed. 
In  1916  the  aggregate  value  of  the  capital  stock  of  11  depart- 
ment stores  engaged  in  the  same  general  line  of  business  in  the 
city  of  Boston  was  $15,643,000,  while  the  amount  upon  which 
taxes  were  actually  assessed  was  only  $8,077,000,  thus  leaving 
untaxed  the  amount  of  $7,566,000.  It  appeared,  however,  that 
only  3  of  these  stores  benefited  by  the  maximum  provision,  and 
that  the  8  oth^  were  compelled  to  pay  upon  a  full  valuation* 
Tlie  result  was  that  the  exemption,  amounting  to  $7,566,000, 
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accrued  wholly  to  the  benefit  of  the  three  favored  stores,  which 
were  relieved  of  taxes 'amounting  to  $140,348.^ 

It  further  appears  that  the  relief  from  taxation  granted  to  the 
favored  corpcnralions  is  v^  unequally  distributed  unong  them* 
The  report  of  the  Tax  Commissioner  for  1916  (page  11)  shows 
«  that  2,292  companies  which  oume  under  the  op^tion  of  the 
maximum  clause  benefited  to  the  extent  of  $1,907,000,  but  of 
this  amount  not  kss  than  $404^000  was  remitted  to  nine  cor- 
porations, wh3e  the  remaining  2^283  companies  were  hesoB&bed 
to  the  extent  of  $1,503,000. 

Not  only  is  the  amount  of  the  exemption  granted  to  favored 
corporations  large,  but  it  appears  to  be  on  the  increase.  In 
Idll  the  value  of  the  oipital  sto^  of  1,661  OMmpames  which 
came  under  the  operation  of  the  maximum  clause  was  $127,- 
076,000,  while  the  maximum  value  upon  whidi  the  fraacJiiae 
tax  would  be  imposed  was  $64,091,000,  the  amount  of  taxes 
thus  remitted  being  $1,129,000.  In  1917,  however,  2,540  cor- 
porations came  umier  the  op^ation  of  the  maximum  dause. 
Their  capital  stock  was  valued  at  $237,789,000,  the  maximum 
value  upon  i^di  the  fram^ise  tax  could  be  assessed  was  $116,* 
930,000,  and  the  taxes  remitted  to  such  corporations  amounted 
to  $2,353,000.  As  matters  now  stand  there  is  no  reason  why 
the  tendency  revealed  by  these  figures  should  not  continue,  and 
unless  the  law  is  changed  it  is  obvious  that  the  op^ation  of  the 
corporate  franchise  tax  upon  domestic  business  corporations 
must  become  increasingly  unequal. 

Quite  apart  bom  the  inequalities  resulting  from  the  aet  of 
1903,  there  is  a  further  and  more  serious  structural  defect  in  the 
buaness  ovporatiim  tax.  The  law  has  tdways  provided  that 
the  tax  should  be  levied  upon  the  value  of  the  capital  stock, 
indebtedness  having  always  been  disr^arded.  This  has  been 
upon  the  theory  that  the  creditor  was  taxable  if  he  was  an  in- 
habitant of  Massachusetts.  In  practice,  however,  the  creditor, 
even  though  he  was  a  taxable  inhabitant,  generally  evaded  tax- 
ation, and  in  many  cases  the  borrowed  capital  was  secured  from 
p«8ons  finandd  corporations  who  were  not  taxable  tfa^reon. 
The  result  of  leaving  out  of  account  the  indebtedness  of  the 
eorpcHtttion  has  been  ihat  eompanies  owning  real  estate  and  ma- 
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chinery,  and  smce  1903  nonrtamible  seeurities,  fiequ^tly  paid 

no  franchise  tax  whatever.  A  mercantile  concern  having  a 
million  dollars  of  taxaUe  personal  property  employed  m  its 
business,  and  paying  before  incorporation  a  local  tax  amounting 
to  $15,000,  could  incorporate  and  at  the  same  time  purchase 
with  borrowed  money  the  building  which  it  had  beeff  renting  " 
for  use  in  its  business.  Assuming  such  building  to  cost  a  million 
dollars,  the  concern  after  inccnrpotftting  would  h&ve  two  nulti<Hi 
of  assets  and  one  million  of  indebtedness,  its  net  assets,  there- 
fore, standing  at  $1,000,000.  From  the  net  assets  of  $1,00(^000 
so  determined,  the  Tax  Commissioner,  under  the  law,  was 
obliged  to  deduct  the  value  of  the  building  amoimtii]^  to 
SI, 000,000,  with  the  result  that  no  taxable  corporate  excess  re- 
mained. In  such  a  case  the  next  step  would  be  to  compute  the 
minimum  tax  of  one-taith  of  1  per  cent.,  which  amounted  to 
$1,000  for  such  a  company,  but  from  this  it  would  be  necessary 
to  subtract  the  local  taxes  upon  the  real  estate,  amomiting  to 
seme  $15,000,  which  would  leave  no  minimum  tax  whatever  to 
be  pud.  This  iUtoratibn,  based  upon  actual  fao^  shoira  the 
absurd  results  which  follow  from  basing  a  tax  merely  upon  the 
capital  stock  and  then  allowing  deductions  for  propcarty  that 
may  have  been  purchased  with  b(MTOwed  money. 

It  is  easy  to  understand  bow  it  has  come  about  that  more 
tiian  one^onrth  of  our  domestic  business  oorporaticms  now  pay 
no  franchise  tax  whatever.  In  1911  there  were  7,498  domestic 
business  corporations  of  which  ^960  were  assessed  for  a  fran- 
chise tax,  leaving  2,538  corporations  which  paid  no  such  tax. 
hk  1917,  however,  of  the  10^975  domestio  bui^iien  eorpcffatio&s 
only  8,001  paid  any  franchise  tax,  leaving  2,97-1  corporations 
which  ^ud  no  tax,  except  such  as  might  be  payable  locally  in 
respect  to  real  estate  and  machinery,  '^ese  2,974  exempted 
corporations  included  uumy  large  and  prosperous  concerns 
which,  by  incorporating,  had  made  their  shares  of  capital  stock 
esrempt  from  taxation  upon  the  theory  that  they  were  paying  a 
corporate  frimduse  tax,  and  then,  by  borrowx^  a  part  id 
their  capital,  or  otherwise  adjusting  their  affairs,  had  contrived 
to  pay  no  franchise  tax  whatever.  Critict^  is  not  here  directed 
against  such  corporations,  which  merely  took  advantage  of  the 
opportunities  offered  by  the  law,  but  it  is  obvious  that  the  law 
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which  permits  such  absurd  conditions  to  exist  is  open  to  the 
severest  criticism. 

During  the  heurings  held  by  the  committee  no  one  has  come 
forward  to  defend  on  principle  the  conditions  above  set  forth. 
In  behalf  <^  the  ccurpcxraticm  law  enacted  in  1903  it  can  indeed 
be  said  that  its  enactment  was  followed  by  a  marked  increase  of 
the  corpcffations  chartered  in  Massachusetts,  and  that  for  a 
time  at  least  the  State  may  have  derived  benefit  therefrom;  but 
it  is  erroneous  to  attribute  the  increased  number  of  incorpora- 
tions wholly  to  the  taxation  provisions  of  the  act  of  1903,  since 
the  other  changes  introduced  by  the  law  contributed  materiidly 
to  the  result.  It  is  now  dear,  however,  that  the  limitations 
upon  the  corporate  franchise  tax  imposed  by  the  act  of  1903 
have  produced  intderable  rraults,  and  the  eommittee  is  of  the 
opinion  that  the  State  can  no  longer  ignore  or  neglect  the  con- 
ditions which  its  investigation  has  disclosed.  We  therefore  are 
led  to  the  conclusion  that  the  law  of  1903  should  immediately 
be  amended  or  repealed. 

The  first  rwnedy  whidi  suggests  itself  is  the  mere  repeal  of 
the  120  per  cent,  clause.  That  provision  of  the  law  in  the  year 
1917  resulted  in  the  loss  to  the  Commonwealth  of  $2,353^000  of 
corporate  franchise  taxes  by  exemptions,  the  benefit  of  which 
was  distributed  most  unequally  to  2,540  out  of  a  total  of  8,001 
corporations  assessed.  This  is  the  least  change  which  should  be 
made  in  the  law  if  we  are  to  retain  the  idea  of  levying  a  fran- 
chise tax  upon  the  so-called  corporate  excess.  If  it  is  suggested 
that  the  repeal  of  the  maximum  clause  will  impose  too  heavy 
burdei^  upon  our  indus^es,  the  answer  is  that  if  the  Legisla- 
ture believes  that  to  be  true  it  can  reduce  the  rate  of  the 
ccnporate  franchise  tax  and  l^^by  give  relief  to  idl  d(miestie 
business  corporations  rather  than  to  a  favored  minority.  In 
1917  the  corp^ate  franchise  tax  yielded  $6,932,000,  and  would 
have  yielded  $9,285,000  without  the  maximum  hmitation.  It  is 
obvious  that  in  that  year  the  rate  of  the  corporate  franchise  tax 
could  have  been  reduced  by  approximately  one-fourth,  and  that 
the  tax  would  still  have  yielded  as  much  revenue  as  the  Com- 
m<mwealth  actually  received.  The  committee,  however,  does 
not  recommend  such  action  because  it  believes  that  there  are 
otl^  d^eets  in  the  wbele  systiem  of  corporate  excess  taxation. 
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and  that  if  the  present  law  is  to  be  changed  it  would  be  much 
better  for  the  Commonwealth  to  adopt  a  diff^eut  method  of 
taxation. 

The  committee  is  of  the  opinion  that  no  attempt  to  patch  up 
the  present  law  will  result  in  a  permanent  solution  of  the  prob- 
lem of  taxing  domestic  business  corporations.  The  corporate 
franchise  tax  in  its  original  form  served  a  useful  purpose  in  its 
day,  and  undoubtedly  worked  much  better  than  the  methods 
emi^oyed  in  taxing  corporations  jHrior  to  1864.  It  is,  however, 
far  inferior  to  another  method  of  taxing  corporations  which  is 
now  coming  into  use  in  several  States,  and  in  our  opinion  can- 
not be-  amended  in  any  manner  that  will  make  it  equal  to  the 
other  method.  This  metiiod  is  that  of  taxing  corporations  upon 
their  income. 

In  1909  the  Federal  government  levied  an  excise  tax  upon  the 
net  income  of  corporati<ms,  which  is  now  a  part  of  the  Federal 
income  tax.  In  1912  Wisconsin  introduced  a  corporation  income 
tax  as  a  part  of  her  system  of  income  taxation.  Subsequently 
West  Virginia,  Connecticut,  New  York  and  some  other  States 
adopted  corporation  income  taxes,  so  that  it  may  be  said  that 
this  form  of  taxation  has  been  rapidly  growing  in  favor. 

Its  advantages  over  any  tax  levied  upon  the  value  of  capital 
stock  are  tolerably  obvious.  It  distributes  the  biurden  of  taxa- 
tion according  to  earning  power  with  much  more  accuracy  and 
certainty  than  can  any  tax  levied  upon  the  appraised  value  of 
capital  stock.  It  therefore  conforms  more  nearly  to  the  principle 
that  taxation  should  be  distributed  in  accordance  with  ability 
to  pay.  Prior  to  1909  it  would  have  been  subject  to  the  criti- 
cism that  it  imposed  a  new  kind  of  tax  to  which  corporations 
were  n^er  accustomed  in  the  United  States,  but  to-day,  with 
the  Federal  income  tax  in  operation,  that  objection  no  longer 
holds,  and  it  is  evident  that,  if  we  are  to  depart  from  a  tax 
based  upon  capital  stock,  we  can  find  no  other  form  of  taxation 
which  will  be  upon  the  whole  so  convenient  and  practicable  as 
a  tax  levied  upon  income.  It  is  also  to  be  observed  that  in  191d 
this  Commonwealth  imposed  a  tax  upon  certain  forms  of  in- 
come, and  that  it  now  possesses  the  machinery  for  administer- 
ing the  tax  upon  the  income  of  corporations.  In  view  of  these 
considerations  the  ccMoomittee  has  come  to  the  conclusion  that 
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dmneatk  busini^  corporations  should  forthwith  be  exempted 
from  the  existing  tax  upon  corporate  franchises,  and  should  be 
made  subject  to  a  new  franchise  tax  which  should  be  imposed 
upon  their  income; 

The  conunittee  submits  herewith  the  draft  of  a  bill  imposing 
an  ^dse  tax  upcm  the  fraochiaes  of  domestic  businm  eospotar 
tions,  which  shall  be  levied  by  the  Tax  Commissioner  upon  the 
Beet  income  received  by  such  corporations  from  business  carried 
on  within  the  Commonwealth. 

This  bill  defines  net  income  substantially  in  the  terms 
adopted  by  the  Income  Tax  Act  of  1916,  and  provides  a 
method  of  determining  the  proportion  of  the  income  derived 
from  business  carried  on  within  the  CommtHiwealth.  It  also  im^ 
poses  a  minimum  tax  upon  corporations  whkh  do  not  return  a 
mbstuitial  amiMiitt  dl  isGome. 

The  proper  rate  of  taxation  to  be  imposed  upon  corporation 
incomes  has  been  given  careful  consideration.  The  present  is 
not  the  time  for  increasing  to  any  great  extent  the  total  taxes 
upon  our  industries,  and  the  committee  has  sought  to  devise  a 
I^Um  which,  without  increasing  such  taxation,  will  secure  a  more 
just  and  equal  distribution  of  the  corporate  franchise  tax.  It 
has  aimed,  therefore,  to  detmnine  upon  a  rate  which  will  secure 
from  domestic  business  corporations,  as  a  class,  approximately 
the  same  feveuue  as  would  be  derived  under  the  existing  law. 
The  revenue  received  under  that  law  was  $6,932,000  in  1917^ 
an  increase  of  $1,192,000  over  the  figure  for  1916,  which  in 
turn  exceeded  by  $1,453,000  the  figure  for  1915.  This  yield  is 
probably  abnormal,  and  may  be  expected  to  decrease  very  con- 
adentbly  if  bwmess  activity  pres^tly  declines  as  a  result  of  the 
war,  or  greatly  decreases  after  the  war.  Even  though  the 
luresent  yidbd  may  be  abnormally  large,  we  believe  that  the 
proposed  income  tax  should  be  levied  at  a  rate  that  will  produce 
in  1918  at  least  the  present  amount  of  revenue,  in  order  to 
allow  for  the  shrinkage  that  will  probably  follow  the  wax* 
From  data  obtained  at  Washington  it  may  be  estimated  that 
the  income  taxable  under  the  proposed  bill  in  1918  wiU  be 
somewhere  between  $100,000,000  and  $120,000,000,  and  that  a 
5  per  cent,  tax  wiU  yield  from'  $5,000,000  to  $6,000,000.  From 
the  minimum  tax  proposed  by  this  bill  an  additional  revenue  of 
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about  $1,000,000  may  be  expected,  so  that  the  total  revenue 
fcrom  the  bill  here  proposed  may  be  estimated  at  from  $6,000,000 
to  $7,000,000. 

Especial  attention  should  be  called  to  the  provision  made 
in  section  15  of  the  proposed  bill  for  the  distribution  of  the 
revenue  from  the  corporation  income  tax.  Under  the  exist- 
ing law  the  Conunonwealth  retains  a  proportion  of  the  cor- 
porate Iranchke  tax  corresponding  to  the  proportion  of  tiie 
capital  stock  owned  by  persons  not  residents  of-  Massachusetts. 
In  offder  to  det^imne  thjs  propcfftion  it  is  necessary  to  require 
corporations  to  file  with  the  Tax  Commissioner  lists  of  stock* 
hdklers  and  their  addresses,  and  much  denoJ  labor  is  in* 
volved  in  securing  the  data  for  the  distribution  of  the  tax.  The 
committee  finds  that  during  the  period  from  1910  to  1917, 
indusive,  the  total  taxes  levied  upon  domestic  business  corpora- 
tions amounted  to  $35^227,000^  and  that  of  this  sum  the  Com- 
monwealth retained  $5,932,000.  Thus,  the  proportion  retained 
by  the  Commonwealth  has  amounted  to  approximately  one- 
aoxth  of  the  total  tax,  and  inspection  ol  tke  figures  for  the 
several  years  shows  that  this  proportion  has  not  varied  ma- 
terially. It  is  defur,  ther^ore,  that  the  same  average  result 
would  have  been  secured  if  the  law  had  provided  that  one-sixth 
of  the  franchise  tax  paid  by  any  domestic  business  corporation 
should  be  retained  by  the  Cc»nmonw«dth.  It  is  clear,  also, 
that  the  Tax  Commissioner's  office  would  have  been  saved  con- 
nderable  unnecessary  dmcal  labor,  and  that  the  cofpwations  * 
would  have  been  saved  the  expense  of  filing  stockholders'  lists, 
if  the  law  had  provided  such  a  method  of  distribution*  Sinee 
the  returns  of  domestic  business  corporations  are  not  open  to 
puUic  inspection,  the  filing  of  stockhold^s'  lists  serves  no 
purpose  except  that  of  determining  the  amount  of  tax  to  be  re- 
tained by  the  Conmionwealth.  The  conunittee  therefore  pro- 
poses lliat  the  Commonwealth  shall  retain  one-sixth  of  the  in-* 
come  taxes  levied  upon  domestic  business  corporations,  which 
will  give  the  same  average  insult  that  has  hitherto  obtained^ 
and  will  reduce  the  clerical  labor  required  for  the  administration 
of  the  law.  The  five^^ixths  distributed  «mong  the  laties  and 
towns  it  is  proposed  to  divide,  as  at  present,  according  to  the 
location  o£  the  tangible  jNroperty  ol  the  corpocatkms. 
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The  admimstrative  provisions  of  the  bill  follow  in  part  the 

methods  now  used  in  the  taxation  of  corporations,  but  in  some 
points  follow  the  methods  adopted  by  the  Income  Tax  Act  of 
1916.  It  is  believed  that  the  bill  prescribes  a  method  of  taxa- 
tion which  will  be  found  to  be  the  most  practicable  and  just 
form  of  corporation  tax  that  can  be  devised. 

The  Taxation  of  Foreign  Corporations.  ' 

Prior  to  1903  foidgn  corporatio&s  doing  business  in  this  Com- 
monwealth were  not  subject  to  a  corporate  excise  tax.  They 
paid  merely  a  local  tax  upon  their  real  estate,  machinery  and 
merchandise.  In  that  year  the  Legislature  passed  a  law  im- 
posing an  excise  tax  of  one  one-hundredth  of  1  per  cent,  of  the 
authwized  capital  stock,  the  maximum  amount  of  the  tax  not 
to  exceed  in  any  case  $2,000,  with  a  proviso  that  from  the  ex- 
eiae  tax  so  assessed  there  might  be  deducted  property  taxes  paid 
to  cities  and  towns  within  the  Commonwealth. 

In  1907  the  right  to  deduct  tmoes  paid  locally  was  abolished, 
and  the  rate  was  increased  from  one  one-hundredth  of  1  per 
cent,  to  one-fiftieth  of  1  per  cent.,  the  ma^irimMm  limit  of  $2,000 
being  retained.  This  method  was  followed  until  1914,  when  an 
additional  tax  of  one  one-hundredth  of  1  per  cent,  of  the  au- 
thorized capital  stock  in  excess  of  $10,000,000  was  imposed. 
So  that  as  the  law  stands  to-day  a  foreign  corporation  pays 
taxes  locally  upon  its  real  estate,  madiinery  and  merchandise,  an 
excise  tax  of  one-fiftieth  of  1  per  cent,  of  its  authorized  capital 
stock,  and,  if  its  authorized  capital  stodc  ^faseeds  $10,000,000, 
it  pays  an  additional  tax  of  one  one-hundredth  of  1  per  cent, 
upon  such  excess  authorized  capital  stock. 

It  will  be  noted  that  the  merchandise  of  a  foreign  corporation, 
unhke  that  of  a  domestic  business  corporation,  is  subject  to 
local  taxation.  The  total  amount  of  merchandise  within  the 
Commonwealth  owned  by  foreign  corporations  in  1916  was 
assessed  at  substantially  $33,000,000.  The  value  of  merchan- 
dise owned  in  Massachusetts  by  domestic  business  corporations 
in  the  same  y^,  as  shown  by  the  returns  filed  with  the  Tax 
Commissioner,  amounted  to  over  S570,000,000.  The  ratio  of 
domestic  business  corporations  to  foreign  corporations  is  about 
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4  to  1,  yet  the  ratio  of  merchandise  owned  by  them,  respec- 
tively, appears  to  be  approxinistely  17  to  1.  A  vary  imbstantial 
amount  of  merchandise  owned  by  foreign  corporations  would 
seem,  therdfcxre,  to  be  escaping  taxation.  In  an  attempt  to 
remedy  this  situation  the  Legislattire  of  1915  passed  an  act  re- 
qniiing  foreign  corporations  to  file  with  the  Tax  Commissioner 
each  year  sworn  returns  of  the  merchandise  owned  by  them  on 
April  1.  The  Tax  Commissioner  was  then  to  place  in  the 
bands  of  local  assessors  the  information  thus  obtained  in  order 
that  the  local  assessors  might  levy  taxes  based  thereon.  Be- 
cause, however,  it  was  felt  to  be  unjust  to  single  out  a  certain 
dass  in  the  community  and  compel  it  to  render  sworn  returns  of 
its  merdiand£se  while  partnerships  and  individuals  were  not 
under  a  like  obligation,  and  also  because  it  was  hoped  that  a 
different  system  of  taxing  foreign  corporations  might  be  adopted 
by  the  Legislature  in  the  near  future,  the  operation  of  this  law 
was  twice  suspended,  and  unless  further  suspended  the  law  will 
become  effective  April  1, 1918. 

Criticism  has  been  directed  against  the  present  corporate 
exdse  tax  cm  mttkorisud  capital  stock,  it  being  urged  that  a 
better  and  fairer  method  would  be  one  based  on  issued  and 

outstuiding  capital  stock. 

Undoubtedly,  if  the  committee  were  to  recommend  merdy 
slight  modifications  in  the  present  law  it  would  suggest  the 
adoption  of  issued  and  outstanding,  rather  than  authorized, 
capital  stock  as  the  basis  of  the  tax,  with  a  slight  increase  in 
the  rate.  But  the  committee  is  ot  opinion  that,  in  so  far  as  the 
situation  permits,  the  tax  on  domestic  business  and  foreign  cor- 
potrati<His  should  be  uniform.  From  an  economic  viewpoint 
they  are  performing  the  same  function,  are  not  infrequently 
identical  in  the  character  and  scope  of  their  activities,  competing 
in  the  same  markets,  and  neither  should  vhave  an  advantage 
over  the  other  in  the  matter  of  taxation.  A  system  which 
treats  both  alike  instinctively  impresses  the  business  men  as 
just,  and  invites  rather  than  repels  new  capital  with  its  conse- 
quent industrial  and  commerdal  expansion. 

The  introduction  of  an  income  tax  for  domestic  business  cor- 
porations affords  a  good  opportunity  for  establishing  such  a 
unifcnm  ^tem. 
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In  general,  the  provisions  of  the  accompanying  bill  rdative  to 

the  taxation  of  foreign  business  corporations  follow  those  of  the 
proposed  act  relating  to  the  taxatum  id  domestic  business  cor- 
porations. There  are,  however,  several  differences  made  neces- 
sary by  reason  ot  the  difference  in  their  legal  status. 

In  the  first  place,  no  minimum  like  the  third  minimum  in  the 
proposed  domestic  business  corporation  tax  law,  based  upon  tax- 
able securities  owned  by  a  foreign  corporation,  is  induded.  As 
dividends  on  shares  of  stocks  of  foreign  corporations  are  taxable, 
there  is  littie  likelihood  or  dang^  tiuKt  holders  oi  foreign  securi- 
ties will  incorporate  under  a  foreign  charter  for  the  purpose  of 
avoidii]^  taxation. 

Again,  the  second  minimum  here  recommended  is  based  on 
the  proportion  of  the  issu^  and  outstanding  capital  stock  em- 
ployed within  this  Commonwealth,  while  in  the  case  of  domestic 
business  corporations  it  is  based  upon  the  entire  capital,  surplus, 
undivided  profits  and  indebtedness  in  excess  of  200  per  cent,  of 
the  capital  stock  issued  and  outstanding.  Obviously,  it  is  in- 
equitable to  tax  a  foreign  corporaticm  on  its  entire  issued  and 
outstanding  capital  stock  when  only  a  part  of  it  may  be  em- 
ployed in  this  Commonweidth.  Weire  we  to  tax  it  in  its  en- 
tirety we  would  be  levying  a  tax  upon  property  deriving  no 
benefit  or  protection  from  our  laws  and  not  subject  to  our  juris- 
diction. 

Thirdly,  since  dividends  on  shares  of  foreign  corporations 
owned  by  inhabitants  tii  this  State  now  taxable  will  raoaain  tax- 
able under  this  act,  and  dividends  on  stock  of  domestic  corpora- 
tibns  are  esempt,  the  for^^  corpomtion  is  given  a  credit  equal 
to  5  per  cent,  of  the  dividends  paid  by  such  corporation  during 
the  calendar  year  to  inhabitants  of  this  Commonwealth.  The 
proposed  act  exempts 'from  local  taxation  the  merchandise  of 
foreign  corporations,  because  it  imposes  a  substantial  tax  upon 
their  incmne  which  will  be  more  tiian  an  equivdent  of  the  * 
present  local  taxes  on  merchandise.  By  so  doing  it  pJaces  foreign 
corporations  upon  the  same  bads  as  doia^tic. 

The  committee  realizes  the  difficulty  of  calculating  with 
certainty  the  revenue  the  Commonwealth  will  derive  under  this 
proposed  act;  nevertheless,  it  is  confident  that  the  amount  wUl 
exceed  a  million  dollars,  the  sum,  apprcKximately,  collected  last 
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year  from  local  taxes  on  ti[»  merchandise  of  foreign  corporatiions 

and  from  the  foreign  corporation  excise  tax. 

The  committee  bdieves  that  the  method  suggested  for  reim* 
bursing  cities  and  towns  for  the  revenue  they  will  lose  by 
reason  of  the  exemption  ol  merchandise  from  local  taxation  — 
namely,  the  distribution  among  cities  and  towns  of  five-sixths 
of  the  tax  collected  under  this  act  —  will  result  in  a  gain  of 
revenue  for  them. 

The  Taxation  of  Tbdst  Cohpamiks. 

The  situation  presented  to  the  committee  in  regard  to  the 
corporate  franchise  tax  of  trust  companies  in  Massachusetts 
showed  the  necessity  of  remedial  legislation. 

The  Tax  Commissioner,  in  his  report  of  1915,  page  8,  and  in 
his  report  of  1916,  pages  17  and  18,  pointed  out  that  a  large 
proportion  of  trust  companies  paid  no  St^te  tax  at  aU.  It 
appeared  in  evidence  before  the  committee  that  in  1916  there 
were  about  one-half  of  the  trust  companies  which  paid  no 
State  tax.  The  total  amount  received  from  trust  companies 
upon  their  corporate  franchise  tax  in  1916  was  approximately 
$475,000.  About  38  trust  companies  paid  absolutely  no  tax. 
Thirty  trust  companies  paid  approximately  a  total  of  $75,000, 
and  the  r^Doaioing  $400,000  was  distributed  among  8  tru^t 
companies.  In  1917  there  were  91  trust  companies  doing 
business  in  the  Commonwealth,  and  of  this  number  about  60 
paid  little  or  no  tax. 

This  situation  is  the  result  not  of  any  evasion  of  the  law  but 
of  the  interpretation  of  the  Supreme  Judicial  Court  of  the 
words  "real  estate"  in  considering  the  deductions  to  be  made 
in  estimating  the  corporate  excess  vahie.  These  words  —  "real 
estate"  —  the  court  held  to  include  mortgages  secured  by  real 
estate  in  the  Commonwealth.  Now,  the  funds  which  a  trust 
company  invests  in  mortgages  are  to  a  large  proportion  taken 
from  its  deposits,  and  are  not  taken  out  of  the  capital  assets 
of  the  company.  Nevertheless,  although  in  determining  the 
corporate  excess  value  pf  a  trust  company  for  the  purposes  of 
taxation  the  deposits  held  by  the  trust  company  are  not  taken 
into  consideration  in  estimating  the  market  value,  yet,  by 
reason  of  the  fact  that  moi^ges  are  considered  to  be  real  estate. 
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^  mortgages  are  deducted  bom  the  totid.   The  result  is  that 

in  the  year  1917  the  deduction  in  approximately  60  out  of  90 
cases  was  larger  than  the  total,  and  tbece  was  left  no  corporate 
excess  value  to  be  taxed. 

It  appeared  further  to  the  committee  that  in  some  instances 
trust  companies  had  taken  an  exces^ve  amount  of  mortgages 
just  prior  to  April  1,  in  order  that  use  might  be  made  of  the 
mortgages  for  purposes  ci  deduction;  and  that  also  some  com- 
panies had  transferred  mortgages  from  their  savings  department 
to  th^  trust  department  for  the  same  purpose.  It  is  only  fair 
to  say  that  these  instances  were  more  or  less  sporadic,  and  that 
they  were  used  before  the  committee  merely  as  pointing  out 
possible  methods  of  evasdon  which  ought  to  be  prevented. 

It  was  suggested  to  the  committee  that  a  remedy  for  the 
situation  would  be  to  exclude  mortgages  from  the  deductions 
made  under  the  guise  of  real  estate.  This  proposition  met  with 
a  great  deal  of  opposition.  The  committee  is  clearly  of  the 
opinion  that  at  the  present  time  it  would  be  imwise  to  interfere 
with  the  established  method  of  deduction.  Trust  con^Muoies 
should  be  encouraged  to  hold  mortgages  rather  than  dis- 
couraged from  doing  so,  and  any  such  change  would  result  in 
a  great  decrease  in  the  amount  of  mortgages  held  by  trust 
companies. 

The  obviously  proper  solution  of  the  difficulty  —  to  wit,  a 

reasonable  uniform  rate  of  tax  on  bank  stocks  —  cannot  be 
attempted  under  our  prraent  Constitution  until  the  word  "pro- 
portional" is  removed  therefrom. 

The  conmiittee  recommends  the  passa^  of  the  bill  annexed 
hereto,  entitled  An  Act  to  amend  the  Law  Relative  to  the 
Taxation  of  Trust  Companies.  This  act  provides  for  a  mini- 
mum tax  of  two-fifths  of  1  per  cent,  upon  the  total  amount  of 
the  capital  stock,  surplus  and  undivided  profits  of  trust  com- 
panies, and  would  produce  as  revenue  for  the  State  from  trust 
companies  approximately  $100,000  more  each  year  than  is  now 
received.  The  bill  further  provides  that  the  average  ^ount  of 
mortgages  held  by  a  trust  company  during  the  year  shall  be 
taken  as  the  amount  of  mortgage  deduction  to  which  it  may  be 
entitled,  rallier  than  the  eicact  amount  owned  or  held  on  April  1 
in  any  year^ 
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By  this  act  the  unfortunate  condition  now  existing  by  reason 

of  which  so  many  banking  institutions  escape  payment  of  aU 
State  tax  is  eliminated.  Every  trust  company  will  have  to  pay 
to  the  State  at  least  a  reasonable  minimum  tax.  If  the  allow- 
aUe  deductions  bring  the  tax  below  the  minimum  the  trust 
company  pays  the  minimum.  The  mortgage  deduction  is  not 
interfered  with  and  the  trust  companies  are  stiU  encouraged  to 
hold  mortgages.  Furthermore,  the  requirement  that  the  avec^ 
age  amount  of  mortgages  held  during  the  year  shaU  determine 
the  deduction  removes  the  opportunity  of  evaaon; 

It  might  be  well  to  add  that  this  proposed  measure  has  met 
with  the  approval  of  all  parties  interested,  and  that  the  com- 
mittee, in  recommending  it,  is  justified  in  believing  that  there 
will  be  no  opposition  to  it  on  the  part  of  the  trust  companies. 

The  Taxation  of  Tangible  Personal  Property. 

The  committee  has  considered,  particularly  in  connection  with 

the  taxation  of  consigned  merchandise,  the  question  of  the  taxa- 
tion of  tangible  personal  property.  It  finds  that  present  methods 
of  taxing*  such  property  are  unsatisfactory,  but  is  unable  to  de- 
vise any  remedy  that  is  practicable  under  the  existing  restric- 
tions imposed  by  the  State  Constitution  upon  the  dassification 
of  property.  It  therefore  makes  no  recommendation  concerning 
the  taxation  of  tangible  personality,  and  reports  that,  in  its 
opinion,  no  material  improvement  in  present  methods  is  possible 
unless  the  constitutional  powers  of  the  legislature  are  enlarged. 

Respectfully  submitted, 

CHARLES  L.  GIFFORD. 
E.  HOWARD  PERLEY. 
JAMES  P.  TIMILTY. 
CHARLES  F.  ROWLEY. 
JOSWI!  O.  KNOX. 
ARTHUR  E.  BURR. 
FRANCIS  M.  HILL. 
WARREN  E.  TARBELL. 
JOHN  J.  KEARNEY. 


ms.] 


SENATE  —  No.  28 


27 


Appendix  A. 


An  Act  niPOSiNa  an  Excise  Tax  upon  the  Franchises  of 

Domestic  Business  Corporations. 

Be  it  enaded,  etc.,  as  follows: 

1  Section  1.    The  provisions  of  Part  III  of  chapter  four 

2  hundred  and  ninety  of  the  acts  of  the  year  nineteen  hundred 

3  and  nine  and  acts  in  amendment  thereof  and  in  addition 
'  4  thereto,  so  far  as  they  apply  to  the  taxation  of  corpora- 

5  tions  organized  under  the  laws  of  this  commonwealth  to 

6  which  the  provisions  of  chapter  four  hundred  and  thirty- 

7  seven  of  the  acts  of  the  year  nineteen  hundred  and  three 

8  and  acts  in  amendment  thereof  and  in  addition  thereto  are 

9  applicable,  are  hereby  repealed,  except  in  so  far  as  they  are 

10  specifically  made  applicable  by  this  act.    Every  such  cor- 

11  poration,  hereiaafter  called  domestic  business  corporation, 

12  shall  be  subject  to  an  excise  tax  on  its  corporate  franchise, 

13  which  shall  be  levied  by  the  tax  commissioner  in  the  manner 

14  hereinafter  provided. 

1  Section  2.    In  the  year  nineteen  hundred  and  eighteen, 

2  and  in  each  year  thereafter,  there  shall  be  levied  as  an  excise 

3  upon  the  corporate  franchise  of  every  domestic  business  cor- 

4  poration  a  tax  at  the  rate  of  five  per  cent  of  the  net  income, 

5  as  hereini^ter  defined,  received  by  such  corporation  during 

6  the  previous  calendar  year  from  business  carried  on  wiUiin 

7  this  commonwealth.  Such  tax  shall  be  levied  by  the  tax 
S  commissioner  in  the  manner  hereinafter  prescribed. 

1  Section  3.    The  excise  tax,  provided  by  section  two  of 

2  this  act,  upon  the  corporate  franchise  of  any  domestic  busi« 

3  ness  corporation  shall  in  no  case  be  less  than  the  greatest  of 

4  the  three  amounts  (a),  (6),  or  (c)  herein  stated:  — 

5  (a)  An  amount  equal  to  five  tenths  of  one  per  cent  of  the 

6  fair  cash  value  of  the  tangible  persqnal  property,  other  than 


28 


CORPORATION  TAX. 


[Jan. 


7  madiiiiery,  owned  by  such  coiqioration  and  not  located  out- 

8  side  this  commonwealth:  provided,  that  in  determining  the 

9  fair  cash  value  of  such  tangible  personal  property  the  av^age 

10  amount  of  value  for  the  year  shall  be  taken  to  be  the  fair 

11  cash  value  thereof,  and  that  such  average  amount  of  value 

12  shall  be  determined  in  such  manner  as  the  tax  coinmissianeff 

13  shall  deem  just. 

14  (6)  An  amount  equal  to  one  tenth  of  one  per  cent  of  the 

15  amount  of  such  corporation's  issued  and  outstanding  capital 

16  stock,  surplus  and  undivided  profits,  on  the  last  day  of  the 

17  previous  calendar  year,  and  of  the  average  amount  of  such 

18  corporation's  indebtedness  during  such  year,  in  excess  of  two 

19  hundred  per  cent  of  sudi  amount  of  issued  and  outstanding 

20  capital  stock. 

21  (c)  An  amount  equal  to  three  tenths  of  one  per  cent  of  the 

22  fair  cash  value  of  any  securities  the  interest  and  dividends 

23  from  which,  if  received  by  an  inhabitant  of  this  common- 

24  wealth,  would  be  taxable  under  the  provisions  of  chapter  two 

25  hundred  and  sixty^-nine  of  the  acts  of  the  year  ninete^ 

26  hundred  and  sixteen  and  acts  in  amendment  thereof  and  in 

27  addition  thereto. 

1  Section  4.    The  net  income  of  a  domestic  business  cor- 

2  poration  taxable  under  section  two  of  this  act  shall  be  the 
.  3  gross  income  received  from  all  sources  in  the  previous 

4  calendar  year,  less  the  following  deductions:  — 

5  (a)  The  ordinary  and  necessary  expenses  paid  within  the 

6  year  in  the  maintenance  and  operation  of  its  business  and 

7  properties,  including  rentals  or*  other  payments  required  to 

8  be  made  as  a  condition  to  the  continued  use  or  possession 

9  of  property  in  which  such  corporation  has  not  taken  or  is 

10  not  taking  title,  or  in  which  it  has  no  equity:  provided,  that 

11  no  deduction  shall  be  made  for  any  expenditure  for  additions 

12  to  property,  permanent  improv^ents,  or  betterments. 

.13     (6)  A  reasonable  allowance  for  the  depreciation  and  obso- 

14  lesence  of  property  within  the  year,  based  upon  the  cost  of 

15  such  property  and  its  estimated  life,  and  for  the  depletion 
•  16  within  the  year  of  wasting  assets  owned  by  the  corporation : 

17  provided,  that  no  such  allowance  shall  be  made  unless  it  is 

18  actuidly  charged  off  within  the  year;  and  pranded,  further, 

19  that,  in  the  case  of  property  acquired  prior  to  January  first, 

20  nineteen  hundred  and  seventeen,  such  allowance  shall  be 
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21  based  upcm  the  fair  cash  value  as  oi  that  date;  and  pro- 

22  vided,  further,  that  when  such  allowance  shall  equal  the  cost 

23  of  such  property  or  wasting  assets,  or,  in  case  of  such 

24  property  acquired  prior  to  January  first,  ninete^  hundred 

25  and  seventeen,  shall  equal  the  fair  cash  value  of  such  prop- 

26  erty  as  of  that  date,  no  further  allowance  for  depreciation, 

27  obsolescence,  or  dei^etiim  dball  be  made;   and  pranded, 

28  further,  that  with  the  approval  of  the  tax  commissioner  such 

29  corporation  may,  in  lieu  of  the  aforesaid  allowance  for  de- 

30  proeiation  and  ebsc^esc^oe,  be  allowed  to  deduct  actual 

31  expenses  of  replacement  and  extraordinary  repairs,  and  with 

32  such  approval  may  in  any  year  defer  such  deductions  in 

33  whole  or  in  part  to  one  or  more  sulMiequent  years. 

34  (c)  All  taxes  paid  within  the  year  to  the  United  States,  or 

35  to  any  other  nation,  or  to  any  state,  county,  city,  town,  or 

36  other  tanng  district,  ^e^t  turn  due  uoda  this  act  and 

37  assessments  for  benefits. 

38  (d)  Interest  paid  within  the  year  on  indebtedness  of  such 

39  corp<»ratioB:  promded,  that  mxk  deductkm  f<Hr  int^»»t  shall 

40  not  exceed  the  interest  upon  an  amount  of  indebtedneara  ^ 

41  fifty  per  cent  in  excess  of  the  amoimt  of  the  issued  and  out- 

42  standing  capital  stock,  mzpius,  and  undivided  profits  of 

43  such  corporation;  provided,  however,  that  in  th^  case  of  in- 

44  debtedness  wholly  secured  by  property  collateral,  tangible 

45  or  intangible,  the  subject  of  side  or  hypothecation  in  the 

46  ordinary  business  of  such  corporation,  as  dealer  only  in  such 

47  property  collateral,  or  as  lender  of  the  funds  thereby  pro- 

48  cured*  the  int^r^t  paid  upon  such  indebtedness  may  be 

49  deducted  up  to  an  amount  d  suth  indebtedne»  not  exceed- 

50  ing  the  value  of  such  property  collateral. 

51  {e)  Losses  from  the  sale  within  the  year  of  capital  assets, 

52  and  losses  sustained  within  the  year  by  fire,  theft  or  otfa^ 

53  casualty,  or  amounts  paid  within  the  year  on  account  of 

54  claims  m  law  or  equity,  when  not  compensated  by  insurance 

55  or  otherwise:  provided,  that  no  deduction  shall  be  made  for 

56  any  such  losses  or  payments  as  have  had  the  effect  of 

57  decreasmg  the  inventory  used  in  deternuning  the  taxable 

58  income  of  such  corporation. 

59  (/)  The  amount  of  any  debts  receivable  arising  from  the 

60  conduct  of  the  business  ^  such  corporation  subsequent  to 

61  December  thirty-first,  nineteen  hundred  and  sixte^,  det^ 

62  mined  by  such  corporation  to  be  worthless  and  actually 


30 


CORPORATION  TAX 


[Jan 


63  charged  off  within  the  year:  provided,  that  no  deduction 

64  shall  be  made  for  debts  receivable  as  income  unless  they 

65  have  been  included  as  income  in  a  return  made  under  this 

66  act. 

67  i§)  An  amount  equal  to  five  per  cent  of  the  assessed  value 

68  of  the  tangible  property,  real  and  personal,  owned  by  such 

69  corporation  within  and  without  this  commonwealth,  upon 

70  which  a  pmpetty  tax  has  be^  paid  within  the  year.  In 

71  case  such  assessed  value  is  by  law  directed  to  be  placed  at  a 

72  fractional  part  of  the  true  value,  the  tax  commissioner  shall 

73  increase  in  due  proportion  t^e  deduction  herein  authoris&ed. 

74  In  case  any  such  tangible  property  located  outside  of  this 

75  commonwealth  is  actually  taxed  in  respect  of  its  income  and 

76  not  in  respect  of  its  capital  value  by  t&e  state  in  which  it  m 

77  located,  the  tax  commissioner  may  determine  its  value  in 

78  such  manner  as  he  may  deem  just,  and  may  allow  a  de- 

79  duction  of  an  amo^t  equal  to  five  per  e^t  of  the  value  so 

80  determined- 

81  (h)  Interest  or  dividends  which  are  exempt  from  taxation 

82  under  section  two  of  chapter  two  himdred  and  sixty-^ine  of 

83  the  acts  of  the  year  nineteen  hundred  and  sixteen,  and  in- 

84  come  derived  from  forest  lands  classified  under  chapter  five 

85  hundred  and  ninety-eight  ot  the  acts  of  the  year  ninete«i 

86  hundred  and  fourte^. 

1  Section  5.   In  case  a  dtmiestic  bumness  corporation 

2  carries  on  business  outside  this  commonwealth,  the  tax  com- 

3  missioner  shall  determine  in  the  following  manner  the  pro- 

4  portion  of  ihe  net  income  remved  from  business  carried  mi 

5  within  this  commonwealth. 

6  (a)  In  the  case  of  a  manufacturing  corporation  two  thirds 

7  of  the  net  ina>me  shall  be  apportioned  to  the  state  or  states 

8  in  which  manufacturing  operations  are  carried  on,  and  one 

9  third  shall  be  apportioned  to  the  state  or  states  in  which 

10  such  corporation  owns  or  r^ts  prmises  for  the  sale  of  its 

11  products.    If  manufacturing  operations  are  carried  on  in  two 

12  or  more  states,  the  net  income  apportioned  in  respect  of  such 

13  operations  shall  be  divided  betwecai  such  states  in  i»7opottion 

14  to  the  amount  of  value  of  the  products  manufactured  in  each 

15  such  state;  and  if  such  premises  for  the  sale  of  products  are 

16  owned  or  rented  in  two  or  more  states,  the  net  income 

17  apportioned  in  respect  of  such  premises  shall  be  divided 
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18  between  such  stat^  in  proportion  to  the  gross  receipts  in 

19  each  such  state. 

20  (6)  In  the  case  of  a  mercantile  corporation  one-half  of  the 

21  net  income  shall  be  i^pwtioned  to  the  state  or  states  in 

22  which  the  tangible  property  of  such  corporation  is  located, 

23  in  proportion  to  the  average  amount  of  value  of  such  prop- 

24  erty  in  each  such  state,  md  one-half  shall  be  apportioned  to 

25  the  state  or  states  in  which  such  corporation  owns  or  rents 

26  premises  for  the  transaction  of  business,  in  proportion  to  the 

27  gross  receipts  of  such  corporation  in  each  such  state. 

28  *  (c)  In  the  case  of  a  corporation  carrying  on  both  mer- 

29  cantile  and  manufacturing  business,  the  net  income  from 

30  each  class  of  bu^ess  shall  be  apportioned,  as  n^rly  as  may 

31  be,  according  to  the  rules  laid  down  in  (a)  and  (6). 

32  (d)  In  the  case  of  any  other  kind  of  corporation  there 

33  shall  be  deducted  from  the  total  net  income  of  such  cor- 

34  poration  a  proportion  corresponding  to  the  proportion  which 

35  the  gross  receipts  of  such  corporation  from  business  carried 

36  on  outside  the  commonwealth  in  places  where  sudi  ccxrpora-^ 

37  tion  owns  or  rents  premises  for  the  transaction  of  business 

38  bears  to  the  total  gross  recdlpts  of  such  corporation. 

1  Section  6.    Corporations  which  customarily  estimate  their 

2  income  and  expenditure  on  a  basis  other  than  that  of  actual 

3  cash  receipts  and  disbursem^ts  may,  with  the  approval  of 

4  the  tax  commissioner,  compute  upon  a  similar  basis  their 

5  income  taxable  under  this  act,  in  which  case  all  the  provi- 

6  sions  of  this  act  shall  be  construed  to  permit  accounting 

7  upon  such  basns.    Corporations  which  customarily  estimate 

8  their  income  and  expenditure  on  the  basis  of  an  established 

9  fiscal  year  instead  of  on  that  of  the  calendar  year,  may,  with 

10  the  approval  of  the  tax  commissioner  and  subject  to  such 

11  rules  and  regulations  as  he  may  establish,  return  their  in- 

12  come  taxable  under  this  act,  and  report  other  information 

13  required  by  this  act,  on  the  bi^is  of  such  fiscal  year  in  lieu 

14  of  that  of  the  calendar  year.    In  determining  the  gains  or 

15  losses  realised  from  the  sale  of  capital  assets,  the  value  on 

16  Jimuary  first,  nineteen  hundred  and  seventeen,  of  sack 

17  property  owned  on  that  date  shall  be  the  basis  of  deter- 

18  mination,  and  in  case  property  is  acquired  after  January 

19  first,  nineteen  han<fared  and  seventeen,  the  value  on  the  date 

20  that  it  is  acquired  shall  be  the  basis  of  determination. 


32 


CORPORATION  TAX 


[Jan, 


1  SscnoK  7.   On  or  before  tiie  first  day  of  March  in  every 

2  year  every  domestic  business  corporation  shall  file  with  the 

3  tax  commissioner,  under  oath  of  its  treasurer,  a  return  of  its 

4  net  income  during  the  previous  ealendw  year,  which  return 

5  shall  also  set  forth  such  other  information  as  may  be  reason- 

6  ably  required  for  the  enforcement  of  this  act.   Such  return 

7  shall  be  made  in  su^  form  as  tiie  tax  commissioner  shall 

8  from  time  to  time  prescribe,  and  shall  be  open  only  to  the 

9  inspection  of  the  tax  commissioner,  his  deputies,  derks,  and 

10  assistants,  and  such  otiier  officers  of  the  <M>mmonweidth  as 

11  may  have  occasion  to  inspect  it  for  the  purpose  of  assessing 

12  or  collecting  taxes.    Whoever  discloses  to  any  unauthorized 

13  person  any  informatira  contained  in  my  sudb  return,  other 

14  than  the  name  and  address  of  the  corporation  filing  it, 

15  except  in  proceedings  to  collect  the  tax  or  by  proper  judicial 

16  order,  shidl  be  punished  by  a  fine  not  exceeding  one  thousand 

17  dollars.    Returns  made  under  this  section  shall  be  preserved 

18  for  two  years,  and  thereafter  until  the  tax  commissioner 

19  orders  them  to  be  destroyed* 

1  Section  8.    The  tax  commissioner  shall  determine  from 

2  the  returns  required  by  tiiis  act,  and  from  any  otiber  infor- 

3  mation,  the  income  of  every  domestic  business  corporation, 

4  and  shall  assess  thereon  the  tax  herein  provided;  but  he 

5  shall  not  determine  the  income  ol  any  such  corpcmition 

6  which  has  filed  a  return  within  the  time  prescribed  by  law 

7  to  be  in  excess  of  the  income  shown  by  such  return,  without 

8  nottfying  aueh  oorpomtion  and  givmg  an  opport^ty  to 

9  explain  the  apparent  incorrectness  of  such  return.    For  the 

10  purpose  of  verifying  any  return  made  pursuant  to  this  act 

11  the  tax  commissioner  may,  within  two  years  after  ibe  date 

12  when  such  return  was  due,  if  he  has  reason  to  believe  the 

13  return  to  be  insufficient  or  incorrect,  direct  by  special  au- 

14  thorisatiim  a  deputy  or  other  agent  to  verify  the  return; 
16  and  for  the  purpose  of  such  verification  the  books  and  papers 

16  of  the  corporation  shall  be  open  to  such  examining  officer 

17  and  his  assiataats,'  or  shall  be  produced  for  the  purpose  upon 

18  a  summons  which  the  tax  commissioner,  or  such  examining 

19  officer,  is  hereby  authorized  to  issue.    Any  officer  of  the 

20  oofporalaon  which  made  the  return  may  be  examined  by  the 

21  tax  commissioner,  or  by  such  examining  officer,  under  oath. 

22  If  the  tax  commissioner  discovers  from  the  verification  of 
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23  a  return  filed  under  this  act,  or  otherwise,  that  the  full  amount 

24  of  any  tax  due  under  this  act  has  not  been  assessed,  he  may, 

25  at  any  time  within  two  years  after  the  first  day  of  Septem- 

26  ber  of  the  year  in  which  such  assessment  should  have  been 

27  made,  assess  the  same^  first  giving  notice  to  the  corporation 

28  so  to  be  assessed  of  his  intention;  and  a  representative  of 

29  such  corporation  shall  thereupon  have  an  opportunity  within 

30  ten  days  after  such  notification  to  confer  with  the  tax  com- 

31  missioner  as  to  the  proposed  assessment.    After  the  expira- 

32  tion  of  ten  days  from  such  notification  the  tax  commissioner 

33  shall  assess  the  amount  of  such  tax  remaining  due  to  the 

34  commonwealth,  and  shall  give  notice  to  the  corporation  so 

35  assessed.    Any  tax  so  assessed  jshall  be  payable  fourteen  days 

36  after  the  date  of  such  notice;  and  the  provisions  of  this  act 

37  concerning  the  abatement  and  collection  of  taxes  shall  be 

38  applicable  to  any  tax  so  assessed. 

39  In  case  any  <x>rporation  files  a  fraudulent  return  under 

40  this  act,  the  tax  commissioner  shall  assess  upon  such  cor- 

41  poration  an  additional  tax  equal  to  the  full  amount  of  tax 

42  which  he  shall  find  to  be  due  or  to  have  been  due,  which  ad* 

43  ditional  tax  shall  be  in  addition  to  the  other  penalties  pro- 

44  vided  by  this  act. 

45  In  determining  the  net  income  of  corporations  taxable 

46  under  this  act  the  tax  commissioner  may  use,  in  such  manner 

47  and  to  such  extent  as  he  may  deem  desirable,  the  services 

48  of  the  income  tax  deputy  and  such  deputy's  cl«i^  and 

49  other  assistants.    The  tax  commissioner  shall  also  make, 

50  from  time  to  time,  such  rules  and  regulations,  not  incon- 
^  51  sistent  wilii  ike  provmom  of  this  act,  as  he  may  deem 

52  necessary  for  carrying  out  its  provisions. 

53  Whenever  the  tax  commissioner  shall  receive  notice  of  the 

54  abatement  of  the  taxes  €i  any  domestic  business  corporati<m, 

55  as  provided  in  section  eighty-four  of  Part  I  of  chapter  four 

56  hundred  and  ninety  of  the  acts  of  the  year  nineteen  hundred 

57  and  nine  and  acts  in  amendment  thereof  and  in  addition 

58  thereto,  he  shall  forthwith  assess  upon  such  corporation  any 

59  portion  of  any  tax  that  would  have  been  due  under  this  act, 

60  if  tiie  valuation  established  by  such  dbatement  had  been 

61  adopted  by  him  when  making  the  original  assessment  upon 

62  the  income  of  such  corporation,  which  amount  of  tax  shall 

63  be  paid  an<i  collected  as  an  addition  to  tiiie  corporate  fran- 

64  chise  tax  next  assessed  and  levied  upon  such  corporation. 
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65  The  tax  commissioner  shall  also,  whenever  he  has  reason  to 

66  believe  that  the  real  estate  or  machinery  of  any  domestic 

67  business  cQrporatioii  has  been  assessed  in  any  city  or  town 

68  within  this  commonwealth  for  more  than  its  fair  cash  value, 

69  make  an  appraisal  of  such  real  .estate  and  machinery;  and 

70  the  value  determined  by  such  appraisal  shall  be  condusive 

71  in  the  determination  of  the  deduction  authorized  by  para- 

72  graph  (g)  of  section  four  of  this  act,  and  such  corporation 

73  shall  be  entitled  to  an  abatement  under  the  provisions  of 

74  sections  seventy-two,  seventy-three,  seventy-four,  seventy- 

75  five,  eighty-one,  and  eighty-two  of  Part  I  of  chapter  four 

76  hundred  wd  ninety  of  the  acts  <rf  the  year  nineteen  hundred 

77  and  nine  and  acts  in  amendment  thereof  and  in  addition 

78  thereto,  provided  it  has  filed  the  list  required  by  section 

79  seyenty^three  of  such  Part  I  of  such  chapter. 

1  Section  9.    Except  as  provided  by  section  eight  of  this 

2  act^  the  tax  commissioner  shall  annuaDy,  as  soon  as  may  be 

3  after  the  first  Monday  of  August  in  every  year,  give  notice 

4  to  the  treasurer  of  each  domestic  business  corporation  of  the 

5  amount  of  any  tax  levied  upon  such  corporation^  under  this 

6  act;  and  shall  give  notice  to  such  treasurer  of  the  date  upon 

7  which  such  sum  is  payable  and  of  the  time  within  which 

8  suchi  corpOTation  may  apply  for  a  correction  of  such  tax* 

9  Failure  to  receive  such  notice  shdQ  not  affect  the  validity  of 
10  such  tax. 

1  Section  10.    The  penalties  provided  by  sections  fifty- 

2  eight  and  fifty-nine,  and  the  charge  for  interest  imposed  by 

3  section  sixty  of  Part  III  of  chapter  four  hundred  md  ninety 

4  of  the  acts  of  the  year  nineteen  hundred  and  nine  and  acts 

5  in  amendment  thereof  and  in  addition  thereto,  for  failure  to 

6  comply  with  the  provisions  of  such  Part  III  of  such  diapter, 

7  shall,  so  far  as  apt,  be  applicable  to  any  domestic  business 

8  corporation  which  fails  to  comply  with  the  provisions  of  this 

9  act;  and  such  penalties  and  interest  may  be  recovered  in  the. 

10  manner  provided  by  section  sixty-two  of  such  Part  II  of 

11  such  chapter. 

1  Section  11.    Within  ten  d&ys  of  the  date  upon  which  the 

2  notice  provided  by  section  nine  of  this  act  is  sent  to  any 

3  domestic  business  mipoiAtiou,  audi  cospoiatiwa  may  Ihdk^. 
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4  application  to  the  tax  commissioner  for  the  correction  of  any 

5  tax  assessed  under  this  act.    Any  party  aggrieved  by  the 

6  decision  of  the  tax  commissioner  upon  such  application  may, 

7  within  ten  days  after  notice  of  such  decision,  appeal  there- 

8  from  by  filing  a  complaint  with  the  clerk  of  the  board  of 

9  appeal  provided  for  by  section  sixty-eight  of  Part  III  of 

10  chapter  four  hundred  and  ninety  of  the  acts  of  the  year 

11  nineteen  hundred  and  nine.    If,  upon  a  hearing,  the  board 

12  of  appeal  finds  that  the  party  making  an  appeal  is  entitled 

13  to  any  abatement  from  any  tax  assessed  under  this  act,  the 

14  board  shall  make  such  abatement  as  it  sees  fit.    The  de- 

15  cision  of  the  board  of  appeal  shall  be  final  and  conclusive, 

16  and  shall  be  communicated  to  the  petitioner  and  the  tax 

17  commissioner  within  five  days  after  the  decision  is  made. 

18  If  the  tax  appealed  from  has  been  paid,  the  tr^unir^  and 

19  receiver-general  shaU  repay  to  the  petitioner  the  amount  of 

20  any  abatement  and  interest  from  the  time  of  payment,  upon 

21  presentation  to  him  by  the  petitions  of  the  notiee  of  the 

22  dedsion  of  the  board. 

1  Section  12.  Any  party  aggrieved  by  the  refusal  of  the  tax 

2  commissioner  to  abate  in  whole  or  in  part,  under  the  pro- 

3  visions  of  the  preceding  section,  a  tax  assessed  upon  the 

4  provisions  of  this  act  may,  instead  of  pursuing  the  remedy 

5  provided  in  the  preceding  section,  appeal  from  such  refusal 

6  by  filing  a  complaint  against  the  tax  commissioner  in  the 

7  superior  court  for  the  county  in  which  such  party  has  its 

8  principal  place  of  business,  within  thirty  days  after  the 

9  notice  by  the  tax  commissioner  of  his  decision  in  accordance 

10  with  the  preceding  section.    An  order  of  notice  shall  be 

11  issued  by  said  court  and  served  upon  the  tax  commissioner 

12  within  such  time  as  the  court  shall  direct,  and  the  subse- 

13  quent  proceedings  shall  be  conducted  in  accordance  with  the 

14  provisions  of  sections  seventynseven  to  eighty,  inclusive,  of 

15  Part  I  of  chapter  four  hundred  and  ninety  of  the  acts  of  the 

16  year  nineteen  hundred  and  nine,  and  acts  in  amendment 

17  thereof  and  in  addition  thereto;  but  if  the  complainant  was 

18  subject  to  taxation  under  this  act,  and  did  not  file  a  return 

19  within  the  time  prescribed  by  law,  it  shall  not  be  entitled  to 

20  have  any  part  of  its  tax  abated  by  the  court,  unless  the 

21  court  finds  that  it  had  good  cause  for  its  delay,  or  the  tax 

22  commissioner  had  previously  so  found.   If  an  abatement  is 
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23  granted,  the  amount  thereof  shall  be  repaid  to  the  com- 

24  plauaaut  by  the  treasurer  and  receiver-general,  with  interest 

25  at  the  rate  of  aix  per  cent  per  annum  from  the  time  wken 

26  the  tax  was  paid,  and  costs. 

27  The  remedies  provided  by  sections  eleven  and  twelve 

28  hereof  shall  be  exdhmve,  whether  or  not  the  tax  is  wholly 

29  illegal. 

1  Suction  13.   Taxes  levied  under  this  act  shaU  be  payable 

2  to  the  treasurer  and  receiver-general.    Except  as  provided 

3  in  section  eight  such  taxes  shall  be  payable  within  thirty 

4  days  aft^  the  date  ot  the  notice  required  by  section  nine, 

5  but  not  before  the  twentieth  of  October.    Such  taxes  re- 

6  maining  unpaid  for  ten  days  after  notice  given  through  the 

7  mul  by  tlw  treasurer  and  receiver-general  to  Ihe  treasure ' 

8  or  other  financial  agent  of  any  domestic  business  corporation 

9  that  any  such  tax  is  due  and  unpaid  shall  be  collected  in  the 

10  manner  provided  by  8ectk>&  sixtynriine  ei  Part  III  of  chapter 

11  four  hundred  and  ninety  of  the  acts  of  the  year  nineteen 

12  hundred  and  nine  and  acts  in  amendment  thereof  and  in 

13  addition  thereto  im  taxes  levied  upon  corporations  by  such 

14  chapter,   or  under  the   provisions   of  sections  sixty-one, 

15  sixty-two,  and  sixty-three  of  Part  III  of  such  chapter. 

1  Section  14.    Shares  in  the  capital  stock  of  domestic  busi- 

2  ness  corporations  shall  be  exempt  from  taxation  under  the 

3  provkions  o£  Part  I  of  chapter  four  hundred  and  ninety  <^ 

4  the  acts  of  the  year  nineteen  hundred  and  nine  and  acts  in 

5  amendment  thereof  and  in  addition  thereto. 

1  Section  15.    One^sixth  of  every  tax  paid  by  any  domestic 

2  business  corporation  under  this  act  shall  be  retained  by  the 

3  commonwealth.  The  rerawnder  shall  be  distributed,  credited, 

4  and  paid  to  the  city  or  town  of  the  commonwealth  where  tl» 

5  business  of  such  corporation  is  carried  on.    If  such  corpora- 

6  tkm  maintains  an  office,  store,  or  factory  in  more  than  one 

7  city  or  town  of  the  commonwealth,  such  remainder  shall  be 

8  distributed,  credited,  and  paid  to  such  cities  or  towns  in  pro- 

9  portion  to  the  value  of  the  tangible  property  of  such  corpora- 

10  tion  in  each  of  such  cities  or  towns  on  the  first  day  of  April, 

11  or  such  other  day  as  the  tax  commissioner  shall  determine, 

12  which  vi^ue  ahidl  be  determined  in  sudi  manner  as  the  tax 
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13  commissioner  shall  deem  just:  provided,  that  if  such  corpora- 

14  tion  does  not  conduct  its  business  in  Massachusetts,  and 

15  does  not  own  any  tangible  property  in  any  city  or  town  of 

16  the  commonwealth,  other  than  furniture  and  equipment 

17  reasonably  necesswy  for  the  use  of  the  derk  or  other  execu- 

18  tive  officers  of  such  corporation,  all  of  such  tax  shall  be 

19  retained  by  the  commonwealth* 

1  Section  16.    If  any  part,  section,  or  subdivision  of  this 

2  act  shall  be  declared  unconstitutional,  the  validity  of  the 

3  remaining  parts  oi  this  act  shall  not  be  i^^ted  thereby. 

1     Section  17.   This  act  shall  take  effect  upon  its  passage. 
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Ah  Act  imposing  an  £xcise  Tax  on  Fobbign  Cobporations. 
Be  U  enacted,  ele.,  as  falhwe: 

1  Section  1.   The  provisions  of  Part  III  of  chapter  four 

2  hundred  and  ninety  of  the  «ets  of  the  year  nineteen  hundred 

3  and  nine  and  acts  in  amendment  thereof  and  in  addition 

4  thereto,  so  far  as  they  apply  to  the  taxation  of  foreign  cor- 

5  porations  to  which  the  provisions  of  chapter  four  hundred 

6  and  thirty-seven  of  the  acts  of  the  year  nineteen  hundred 

7  and  three  and  acts  in  amendment  thereof  and  in  addition 

8  thereto  are  applicable,  are  hereby  repealed,  e»3ept  in  so 

9  far  as  they  are  specifically  made  applicable  by  this  act. 

10  The  provisions  of  chapter  seven  hundred  and  twenty-four 

11  of  the  acts  of  the  year  nineteen  hundred  and  fourteen  are 
•  12  also  repeded.    Every  such  corporation,  hereinafter  called 

13  foreign  business  corporation,  shall  be  subject  to  an  excise 

14  tax  which  shall  be  levied  by  the  tax  conunissioner  in  the 

15  manner  hereinafter  provided. 

1  Section  2.   In  the  year  nineteen  hundred  and  eighteen 

2  and  in  each  year  thereafter  there  shall  be  levied  on  every 

3  foreign  corporation  a  tax  at  the  rate  of  five  per  cent  of  the 

4  net  income,  as  hereinafter  defined,  received  by  such  cor* 

5  p(»ration  during  the  previous  calendar  year  from  business 

6  carried  on  within  this  commonwealth.    The  net  income  of 

7  a  foreign  corporation  taxable  under  this  section  shall  be 

8  the  gross  income  received  ftrom  all  sources  in  the  previous 

9  calendar  year  less  the  following  deductions: — 

10  (a)  The  ordinary  and  necessary  expenses  paid  within  the 

11  year  in  the  maintenance  and  operation  of  its  business  and 

12  properties,  including  rentals  or  other  payments  required  to 

13  be  made  as  a  condition  to  the  continued  use  or  possession  of 

14  property  in  which  such  corporation  has  not  taken  or  is  not 

15  taking  title,  or  in  which  it  has  no  equity:  provided,  that  no 

16  deduction  shall  be  made  for  any  expenditure  for  additions 

17  to  property,  permanent  imi^rovements,  or  bettennents* 
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18  (b)  A  reasonable  allowance  for  the  depreciation  and  obso- 

19  lescence  of  property  within  the  year,  based  upon  the  cost  of 

20  such  property  and  its  estimated  life,  and  for  the  depletion 

21  within  the  year  of  wasting  assets  owned  by  the  corpora- 

22  tion:  provided,  that  no  such  allowance  shall  be  made  unless 

23  it  is  actually  charged  off  within  the  year;  and  provided, 

24  futiker,  that,  in  the  case  of  property  acquired  prior  to 

25  January  first,  nineteen  hundred  and  seventeen,  such  allow- 
ance  shall  be  based  upon  the  fair  cash  value  as  ot  that 

27  date;  and  provided,  further,  that  when  such  allowance  shall 

28  equal  the  cost  of  such  property  or  wasting  assets,  or,  in 

29  case  of  such  property  acquired  prior  to  January  first",  nine- 

30  teen  hundred  and  seventeen,  shall  equal  the  fair  cash  value 

31  of  such  property  as  of  that  date,  no  further  allowance  for 

32  depreciation,  obsolescence,  or  depletion  s^dl   be  made; 

33  and  provided,  further,  that  with  the  approval  of  the  tax 

34  commissioner  such  corporation  may,  in  lieu  of  the  aforesaid 

35  allowance  for  depreciation  and  obsoleieence,  be  allowed  to 

36  deduct  actual  expenses  of  replacement  and  extraordinary 

37  repairs,  and  with  such  approval  may  in  any  year  defer  such 

38  deductions  in  whole  or  in  part  to  one  or  more  subsequent 

39  years. 

40  (c)  All  taxes  paid  within  the  year  to  the  United  States,  or 

41  to  any  other  nation,  or  to  any  state,  county,  city,  town,  or 

42  other  taxing  district,  except  taxes  due  under  this  act  and 

43  assessments  for  benefits. 

44  (d)  Interest  paid  within  the  year  on  indebtedness  of  such 

45  corporation :  provided,  that  su<^  deduction  for  interest  shall 

46  not  exceed  the  interest  upon  an  amount  of  indebtedness 

47  fifty  per  cent  in  excess  oi  the  amount  of  the  issued  and 

48  outstanding  capital  stock,  surplus  and  undivided  profits  of 

49  such  corporation;    provided,  however,  that  in  the  case  of 

50  indebtedness  wholly  secured  by  property  collateral,  tangible 
61  or  intangible,  the  subject  of  sale  or  hypothecation  in  the 

52  ordinary  business  of  such  corporation,  as  dealer  only  in  such 

53  property  collateral,  or  as  lender  of  the  funds  thereby  pro- 
64  cured,  the  interest  paid  upon  such  indebtedness  may  be 

55  deducted  up  to  an  amount  of  such  indebtedness  not  exceed- 

56  ing  the  value  of  such  property  collateral. 

67  («)  Losses  from  the  sale  within  the  year  of  capital  assets 
58  and  losses  sustained  within  the  year  by  fire,  theft  or  other 
69  casualty,  or  amounts  paid  within  the  year  on  account  of 
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60  claims  in  law  or  equity,  when  not  compensated  by  insur- 

61  ance  or  otherwise:  pronded,  that  no  deductioii  ahall  be 

62  made  from  any  such  losses  or  payments  as  have  had  the 

63  effect  of  decreasing  the  inventory  used  in  determining  the 

64  taxable  income  of  such  corporation* 

65  (f)  The  amount  of  any  debts  receivable  arising  from  the 

66  conduct  of  the  business  of  such  corporation  subsequent  to 

67  December  thirty--first^  nineteen  hundred  and  sixteen,  dbter- 

68  mined  by  such  corporation  to  be  worthless  and  actually 

69  charged  off  within  the  year:    provided,  that  no  deduction 

70  shall  be  made  f<^  debts  receivable  as  iiusome  unless  they 

71  have  been  included  as  income  in  a  return  made  under  th^ 

72  act. 

0 

73  (y)  An  amount  equal  to  five  per  cent  of  the  assessed 

74  value  of  the  tangible  property,  real  and  personal,  owned  by 

75  such  corporation  within  or  without  this  commonwealth, 

76  upon  which  a  property  tax  has  been  paid  within  the  year« 

77  In  case  such  assessed  value  is  by  law  directed  to  be  placed 

78  at  a  fractional  part  of  the  true  value,  the  tax  commissioner 

79  shall  increase  in  due  propoirtion  the  deduction  herein 

80  authorized.    In  case  any  such  tangible  property  located 

81  outside  of  this  commonwealth  is  actually  taxed  in  respect  of 

82  its  income  and  not  in  respect  of  its  capital  value  by  the 

83  state  in  which  it  is  located,  the  tax  commissioner  may 

84  determine  its  value  in  such  manner  as  he  may  deem  just, 

85  and  may  allow  a  deduction  of  an  amount  equal  to  five  per 

86  cent  of  the  value  so  determined. 

87  (h)  Interest  or  dividends  which  are  exempt  from  taxation 

88  under  section  two  of  chapter  two  hundred  and  sixty-nine  of 

89  the  acts  of  the  year  nineteen  hundred  and  sixteen,  and 

90  income  derived  from  forest  lands  classified  under  chapter 

91  five  hundred  and  ninety-eight  of  the  acts  of  the  year  nine^ 

92  teen  hundred  and  fourteen. 

1  Section  3.    In  case  a  foreign  corporation  carries  on 

2  business  outside  this  commonwealth,  the  tax  commissioner 

3  shall  determine  in  the  following  manner  the  proportion  of 

4  the  net  income  received  from  business  carried  on  within 

5  this  commonwealth:  — 

6  (a)  In  the  case  of  a  manufacturing  corporation  two  thirds 

7  of  the  net  income  shall  be  apportioned  to  the  state  or 

8  states  in  which  manufacturing  operations  are  carried  on. 
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9  and  one  third  shall  be  apportioned  to  the  state  or  states  in 

10  which  such  corporation  owns  or  rents  premises  for  the  sale 

11  of  its  products.    If  manufacturing  operations  are  carried  on 

12  in  two  or  more  states,  the  net  income  apportioned  in 

13  respect  oi  such  operations  shall  be  divided  between  such 

14  states  in  proportion  to  the  amount  of  value  of  the  products 

15  manufactured  in  each  such  state;  and  if  such  premises  for 

16  the  sale  of  products  ue  owned  or  rented  in  two  or  more 

1 7  states,   the  net  income  apportioned  in  respect  of  such 

18  premises  shall  be  divided  between  such  states  in  proportion 

19  to  the  gross  receipts  in  ea^  such  state. 

20  (6)  In  the  case  of  a  mercantile  corporation  one  half  of  the 

21  net  income  shall  be  apportioned  to  the  state  or  states  in 

22  which  the  tangible  prop^y  of  such  corporation  is  locatedj 

23  in  proportion  to  the  average  amount  of  value  of  such 

24  property  in  each  such  state,  and  one  half  shall  be  appor- 

25  tioned  to  the  state  or  states  in  which  such  corp(Nrati<»i  owns 

26  or  rents  premises  for  the  transaction  of  business,  in  pro- 

27  portion  to  the  gross  receipts  of  such  corporation  in  each 

28  such  state. 

29  (c)  In  the  case  of  a  corporation  carrying  on  both  mer- 

30  cantile  and  manufacturing  business,  the  net  income  from 

31  each  class  of  business  shall  be  appwtimied  as  neariy  as  may 

32  be,  according  to  the  rules  laid  down  in  (a)  and  (&). 

33  (d)  In  the  case  of  any  other  kind  of  corporation  there 

34  shall  be  deducted  from  the  total  net  income  of  such  eor- 

35  poration  a  proportion  corresponding  to  the  proportion  which 

36  the  gross  receipts  of  such  corporation  from  business  carried 

37  on  outside  the  commonwealth  in  places  where  such  cor- 

38  poration  owns  or  rents  premises  for  the  transaction  <^ 

39  business  beari^  to  the  total  gross  receipts  of  such  corporation. 

1  Section  4.    The  excise  tax  provided  by  section  two  of 

2  this  act  to  be  paid  by  any  foreign  corporation  shall  in  no  case 

3  be  less  than  the  greater  of  the  two  amounte  (a)  or  {b)  herein 

4  stated:  — 

5  (a)  An  amount  equal  to  five  tenths  of  one  per  cent  of  the 

6  fair  cash  value  of  the  tangible  personid  {Mroperty,  other  than 

7  machinery,  owned  by  such  corporation  and  located  in  this 

8  commonwealth:  provided,  that  in  determining  the  fair  cash 

9  vdlue  of  such  tangible  personal  property  the  av^ge  amount 
lO'of  value  f<»r  the  year  shall  be  taken  to  be  the  fair  cash  value 
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11  thereof,  and  that  such  average  amount  of  value  shall  be 

12  determined  in  such  manner  as  the  tax  conuoissioiier  shall 

13  deem  just. 

14  (b)  An  amount  equal  to  one  tenth  of  one  per  cent  of  the 

15  amount  of  such  corporation's  issued  and  outstanding  capi- 

16  tal  stock  employed  within  this  commonwealth  during  the 

17  previous  calendar  year.    Such  amount  of  capital  stock  shall 

18  be  deemed  to  be  a  proportion  of  the  total  issued  and  out- 

19  standing  capital  stock  comsponding  to  the  proportion  of 

20  the  net  income  received  by  such  corporation  from  business 

21  carried  on  within  this  commonwealth,  as  determined  under 

22  the  providoos  of  section  three  of  this  act. 

1  Section  5.    After  determining  the  amount  of  tax  due 

2  from  any  fcMreign  corporation  under  the  provisions  of  sec- 

3  tfons  two  and  three  of  this  act,  the  tax  commissioner  shall 

4  then  credit  such  corporation  with  a  sum  equal  to  five  per 

5  cent  of  the  dividends  paid  by  such  corpoiration,  during  the 

6  previoas  calendar  year,  to  inhabitants  of  this  common- 

7  wealth,  and  the  amount  then  remaining  due  shall  be  the 

8  amount  of  tax  to  be  levied  upon  such  corporation:  provided, 

9  that  such  tax  to  be  levied  shall  in  no  case  be  less  than  the 
10  minimum  tax  provided  by  section  four  of  this  act. 

1  Sectxcn  6.    Corporations    which    customarily  estimate 

2  their  income  and  expenditure  on  a  basis  other  than  that  of 

3  actual  cash  receipts  aad  disbursements  may,  with  the 

4  approval  oi  the  tax  commissioner,  compute  upon  a  similar 

5  basis  their  income  taxable  under  this  act,  in  which  case  all 

6  the  provisicms  of  this  act  shall  be  construed  to  permit 

7  accounting  upon  such  basis.   Corporations  which  customarily 

8  estimate  their  income  and  expenditure  on  the  basis  of  an 

9  established  fiscal  year  instead  of  on  that  of  the  calendar 

10  year,  may,  with  the  approval  of  the  tax  commissioner  and 

11  subject  to  such  rules  and  regulations  as  he  may  establish, 

12  return  their  income  taxable  under  this  act,  and  report  other 

13  information  required  by  this  act,  on  the  basis  of  such  fiscal 

14  year  in  lieu  of  that  of  the  calendar  year.    In  determining 

15  the  gains  or  losses  realised  from  the  sale  of  capital  assets,  the 

16  value  on  January  first,  nineteen  hundred  and  seventeen, 

17  of  such  property  owned  on  that  date  shall  be  the  basis  of 
IS  determination,  and  in  ease  pvop^y  is  acqiured  after  Jan- 
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19  uary  first,  nineteen  hundred  and  seventeen,  the  value  on 

20  the  date  that  it  is  acquired  shall  be  the  basis  of  determina- 

21  tiou. 

1  Section  7.    On  or  before  the  first  day  of  March  in  every 

2  year  every  foreign  corporation  shall  file  with  the  tax  commis- 

3  sioner,  under  oath  of  its  treasurer,  a  return  of  its  net  income 

4  during  the  previous  calendar  year,  which  return  shall  also  set 

5  forth  such  other  information  as  may  be  r^uonably  required 

6  for  the  enforcement  of  this  act'.   Such  return  shall  be  made 

7  in  such  form  as  the  tax  commissioner  shall  from  time  to  time 

8  prescribe,  and  shall  be  open  only  to  the  inspection  of  the 

9  tax  commissioner,  his  deputies,  clerks  and  assistants,  and 

10  such  other  officers  of  the  commonwealth  as  may  have  oc- 

11  casion  to  inspect  it  for  the  purpose  of  {issessing  or  ooUeet- 

12  ing  taxes.    Whoever  discloses  to  any  unauthorized  person 

13  any  information  contained  in  any  such  return,  other  than 

14  the  name  and  address  of  the  corporation  filing  it,  except  in 

16  proceedings  to  collect  the  tax  or  by  proper  judicial  order, 
lO  shall  be  punished  by  a  fine  not  exceeding  one  thousand 

17  dollars.    Returns  made  under  this  section  shall  be  pte- 

18  served  tar  two  years,  and  thereafter  until  the  tax  com- 

19  missioner  orders  them  to  be  destroyed. 

1  Section  8.    The  tax  commissioner  shall  determine  from 

2  the  returns  required  by  this  act,  and  from  any  other  in- 

3  formation,  the  income  of  every  foreign  corporation,  and  shall 

4  assess  thereon  the  tax  herein  provided;   but  he  shall  not 

5  determine  the  income  of  any  such  corporation  which  has 

6  filed  a  return  within  the  time  prescribed  by  law  to  be  in 

7  excess  of  the  income  shown  by  such  return,  without  notifying 

8  such  corporation  and  giving  an  opportunity  to  explain  the 

9  apparent  incorrectness  of  such  return.   For  the  purpose  of 

10  verifying  any  return  made  pursuant  to  this  act  the  tax 

11  commissioner  m.ay,  within  two  years  after  the  date  when 

12  such  return  was  due,  if  he  has  reason  to  believe  the  return 

13  to  be  insufficient  or  incorrect,  du^t  by  special  authoriza- 

14  tion  a  deputy  or  other  agent  to  verify  the  return;  and  for 

15  the  purpose  of  such  verification  the  books  and  papers  of  the 

16  corporation  shall  be  open  to  such  examining  officer  and  his 

17  assistants,  or  shall  be  produced  for  the  purpose  upon  a 

18  summons  which  the  tax  commissioner,  or  such  examining 
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19  officer,  is  hereby  authorized  to  issue.    Any  officer  of  the 

20  corporation  which  made  the  return  may  be  examined  by  the 

21  tax  commissioner  or  by  such  examining  officer,  under  oath. 

22  If  the  tax  commissioner  discovers  £rom  the  verification  of 

23  a  return  filed  under  this  act,  or  otherwise,  that  the  full 

24  amount  of  any  tax  due  under  this  act  has  not  been  assessed, 

25  he  may,  at  any  time  within  two  years  after  the  first  day  of 

26  September  of  the  year  in  which  such  assessment  should 

27  have  been  made,  assess  the  same,  first  giving  notice  to  the 

28  corporation  so  to  be  asseissed  of  his  intention;  and  a  repre- 

29  sentative  of  such  cwporation  shall  thereupon  have  an 

30  opportunity   within   ten  days  after  such  notification  to 

31  confer  with  the  tax  commissioner  as  to  the  proposed  assess*- 

32  ment.    After  the  expiration  of  ten  days  from  such  notifica* 

33  tion  the  tax  commissioner  shall  assess  the  amount  of  such 

34  tax  remaining  due  to  the  commonwealth,  and  shall  give 

35  notice  to  the  corporation  so  assessed.    Any  tax  so  assessed 

36  shall  be  payable  fourteen  days  after  the  date  of  such  notice; 

37  and  the  provisions  of  this  act  concerning  the  abatement 

38  and  cidlection  of  taxes  shall  be  applicable  to  any  tax  so 

39  assessed. 

40  In  case  any  corporation  files  a  fraudulent  return  under 

41  this  act,  the  tax  commissioner  shall  assess  upon  such  cor- 

42  poration  an  additional  tax  equal  to  the  full  amount  of  tax 

43  which  he  shall  find  to  be  due  or  to  have  been  due,  which 

44  additional  tax  shall  be  in  addition  to  the  other  penalti^ 

45  provided  by  this  act. 

46  In  determining  the  net  income  of  corporations  taxable 

47  under  this  act  the  tax  commii^ioner  may  use,  in  such  manner 

48  and  to  such  extent  as  he  may  deem  desirable,  the  services 

49  of  the  income  tax  deputy  and  such  deputy's  clerical  and 

50  other  assistants.    The  tax  commissiona^  shall  also  make, 

51  from  time  to  time,  such  rules  and  regulations,  not  incon- 

52  sistent  with  the  provisions  of  this  act,  as  he  may  deem 

53  necessary  for*  carrying  out  its  provisions. 

54  Whenever  an  abatement  is  finally  made  to  any  foreign 

55  corporation  upob  any  tax  assessed  by  the  assessors  of  any 

56  city  or  town  upon  property  of  such  corporation  subject 

57  to  taxation  in  such  city  or  town,  such  assessor  shall  forth- 

58  with  notify  the  tax  commissioner,  in  such  form  as  he  may 
59'  prescribe,  concerning  such  abatement;  and  the  tax  com- 
60  missioner  upon  receipt  of  such  notice  shall  forthwith  assess 
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61  upon  such  corporation  any  portion  of  any  tax  that  would 

62  have  been  due  under  this  act,  if  the  valuation  established 

63  by  such  abatement  had  be^  adopted  by  him  when  making 

64  the  original  assessment  upon  the  income  of  such  corpora- 

65  tion,  which  amount  of  tax  shall  be  paid  and  collected  as  an 

66  addition  to  the  corporate  franchise  tax  next  assessed  and 

67  levied  upon  such  corporation.    The  tax  commissioner  shall 

68  also,  whenever  he  has  reason  to  believe  that  the  real  estate 

69  or  machinery  of  any  formic  corporation  has  been  assessed 

70  in  any  city  or  town  within  this  commonwealth  for  more 

71  than  its  fair  cash  value,  make  an  appraisal  of  such  real 

72  estate  and  machinery;  and  the  value  determined  by  such 

73  appraisal  shall  be  conclusive  in  the  determination  of  the 

74  deduction  authorized  by  paragraph  (g)  of  section  four  of 

75  this  act/  and  such  corporation  shall  be  entitled  to  an  abate* 

76  ment  under  the  provisions  of  sections  seventy-two,  seventy-' 

77  four,  seventy-five,  eighty-one,  and  eighty-two  of  Part  I  of 

78  chapter  four  hundred  and  ninety  of  the  acts  of  the  year 

79  m*neteen  hundred  and  nine  and  acts  in  amendment  thereof 

80  and  in  addition  thereto:  provided,  that  it  has  filed  the  list 

81  required  by  section  seventy-three  of  such  Part  I  of  such 

82  chapter. 

1  Section  9.   Except  as  provided  by  section  eight  of  this 

2  act,  the  tax  commissioner  shall  annually,  as  soon  as  may  be 

3  after  the  first  Monday  of  August  in  every  year,  give  notice 

4  to  the  treasurer  or  other  agent  of  each  foreign  corporation 

5  of  the  amount  of  any  tax  levied  upon  such  corporation, 

6  under  this  act;   and  shall  give  notice  to  such  treasurer  or 

7  agent  oi  the  date  upon  which  such  sum  is  payable  and  of 

8  the  time  within  which  such  corporatism  may  apply  for  a 

9  correction  of  such  tax.  Failure  to  receive  such  notice  shall 
10  not  affect  the  validity  of  such  tax. 

« 

1  Section  10,    The  penalties  provided  by  sections  fifty- 

2  eight  and  fifty-nine,  and  the  charge  for  interest  imposed  by 

3  section  sixty  <rf  Part  III  of  chapter  four  hundred  and  ninety 

4  of  the  acts  of  the  year  nineteen  hundred  and  nine  and  acts 

5  in  amendment  there<^  and  in  addition  thereto,  for  failure 

6  to  comply  with  the  provisions  of  such  Part  III  of  such 

7  chapter,  shall,  so  far  as  apt,  be  applicable  to  any  foreign 

8  corporati<«  which  fails  to  comply  with  the  provisions  isi 
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9  this  act;  and  such  penalties  and  interest  may  be  recovered 

10  in  the  manner  provided  by  section  sixty-two  of  sitch  Part  II 

11  of  such  chapter. 

1  Section  11.    Within  ten  days  of  the  date  upon  which 

2  the  notice  provided  by  section  nine  of  this  act  is  sent  to  any 

3  foreign  corporation,  such  corporation  may  make  application 

4  to  the  tax  commissioner  for  the  correction  of  any  tax 
6  assessed  under  this  act.    Any  party  aggrieved  by  the 

6  decision  of  the  tax  commissioner  upon  such  application  may, 

7  within  ten  days  after  notice  of  such  decision,  appeal  there^ 

8  from  by  filing  a  complaint  with  the  clerk  of  the  board  of 

9  appeal  provided  for  by  section  sixty-eight  of  Part  III  of 

10  chapter  four  hundred  and  ninety  of  the  acts  of  the  year 

11  nineteen  hundred  and  nine.   If,  upon  a  hearing,  the  board 

12  of  appeal  finds  that  the  party  making  an  appeal  is  entitled 

13  to  any  abatement  from  any  tax  assessed  under  this  act, 

14  the  board  shall  make  such  abatement  as  it  sees  fit.  The 

15  decisions  of  the  board  of  appeal  shall  be  final  and  con- 

16  elusive,  and  shall  be  communicated  to  the  petitioner  and 

17  the  tax  commissioner  within  five  days  after  the  decision  is 

18  made.    If  a  tax  appealed  from  has  been  paid  the  treas- 

19  urer  and  receiver-general  shall  repay  to  the  petitioner  the 

20  amount  oi  any  abatement  and  interest  from  the  time  of 

21  payment  upon  presentation  to  him  by  the  petitioner  of  the 

22  notice  of  the  decision  of  the  board. 

1  Section  12.    Any  party  aggrieved  by  the  refusal  of  the 

2  tax  commissioner  to  abate  in  whole  or  in  part,  under  the 

3  provisions  oi  the  pfeceding  section,  a  tax  assessed  upon  the 

4  provisions  of  this  act  may,  instead  of  pursuing  the  remedy 

5  provided  in  the  preceding  section,  appeal  from  such  refusal 

6  by  fiUng  a  complaint  against  the  tax  commissioner  in  the 

7  superior  court  for  the  county  in  which  such  party  has  its 

8  principal  place  of  business  within  this  commonwealth,  within 

9  thirty  days  after  the  notice  by  the  tax  commissioner  of  his 

10  decision  in  accordance  with  the  preceding  section.   An  order 

11  or  notice  shall  be  issued  by  said  court  and  served  upon  the 

12  tax  commisdonp  within  such  time  as  the  court  shall  direct, 

13  and  the  subsequent  proceedings  shall  be  conducted  in  accord- 

14  ance  with  the  provisions  of  sections  seventy-seven  to  eighty, 

15  inclusive,  of  Part  I  of  clmpter  four  hundred  and  ninety  of 
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16  the  acts  of  the  year  ninete^  hundred  and  nine  and  acts  in 

17  amendment  thereof  and  in  addition  thereto;  but  if  the 
•  18  complainant  was  subject  to  taxation  under  this  act  and  did' 

19  not  file  a  return  within  the  time  prescribed  by  law  it  shall 

20  not  be  entitled  to  have  any  part  of  its  tax  abated  by  the 

21  court,  unless  the  court  finds  that  it  has  good  cause  for  its 

22  delay,  or  the  tax  commissions  had  previoudiy  so  found. 

23  If  an  abatement  is  granted,  the  amount  thereof  s*hall  be 

24  repaid  to  the  complainant  by  the  treasurer  and  receiver- 

25  general,  with  interest  at  the  rate  of  six  par  coit  per  annum 

26  from  the  time  the  tax  was  paid,  and  costs.    The  remedies 

27  provided  by  sections  eleven  and  twelve  hereafter  shall  be 

28  exclusive,  whether  or  not  the  tax  is  wholly  illegal. 

1  Section  13.    Taxes  levied  under  this  act  shall  be  pay- 

2  able  to  the  treasurer  and  reoeiver-^neraL   Exc^t  as  pro- 

3  vided  in  section  eight  such  taxes  shall  be  payable  within 

4  thirty  days  after  the  date  of  the  notice  required  by  section 

5  nine,  but  not  before  the  twelfth  of  October.    Such  taxes 

6  rem«ning  unpaid  for  ten  dfays  after  notice  given  through  the 

7  mail  by  the  treasurer  and  receiver-general  to  the  treasurer 

8  or  other  financial  agent  of  ^y  fmeiffi  ccwporation  that  any 

9  mch  tax  is  due  and  unpud  shall  be  collected  in  the  manner 

10  provided  by  section  sixty-nine  of  Part  III  of  chapter  four 

11  hundred  and  ninety  of  the  acts  of  the  year  nmeteen  hundred 

12  and  nine  and  acts  in  amendment  thereof  and  in  addition 

13  thereto  for  taxes  levied  upon  corporations  by  such  chapter, 

14  or  under  the  provisions  of  sections  sixty-one,  sixty-two  and 

15  sixty-three  of  Part  III  of  such  chapter. 

1  Section  14.   The  tangible  personal  property,  other  than 

2  machinery,  of  foreign  corporations  shall  be  exempt  from 

3  taxation  under  the  provisions  of  Part  I  of  chapter  four 

4  hundred  and  ninety  of  the  acts  of  the  year  nineteen  hundred 

5  imd  nine,  and  acts  in  amendment  thereof  and  in  addition 

6  thereto.    So  much  of  section  seventy-one  of  chapter  four 

7  hundred  and  thirty-seven  of  the  acts  of  the  year  nineteen 

8  hundred  and  three,  and  all  acts  in  amendment  thereof  and 

9  in  addition  thereto,  as  relates  to  the  taxation  of  merchandise 

10  owned  by  foreign  corporations  and  situated  in  this  common- 

11  wealth  is  hereby  repealed.  So  much  of  section  twenty-three 

12  of  Part  I  of  chapter  four  hundred  and  ninety  of  the  acts  of 
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13  the  year  nineteen  hundred  and  nine  and  acts  in  amendment 

14  thereof  and  in  addition  thereto  as  relates  to  the  taxation  of 

15  the  merchandise  of  foreign  corporations  is  hereby  repealed. 

16  Chapter  one  hundred  and  sixty-seven  of  the  general  acts  of 

17  the  year  nineteen  hundred  and  fifteen,  as  amended  by  chap- 

18  ter  eighty-three  of  the  acts  of  the  year  nineteen  hundred 

19  mid  sixteen,  and  by  chapt^  eighty-nine  of  the  acts  of  the 

20  ye&r  nineteen  hundred  and  seventeen,  is  hereby  xepeale^. 

r 

1  Section  16.   One  sixth  of  every  tax  paid  by  any  foreign 

2  corporation  under  this  act  shall  be  retained  by  the  common- 

3  wealth.    The  remainder  shall  be  distributed,  credited,  and 

4  paid  to  the  city  or  town  of  the  commonwmltii  where  the 

5  business  of  such  corporation  is  carried  on.    If  such  corpora- 

6  tion  maintains  an  office,  store,  or  factory  in  more  than  one 

7  city  or  town  of  the  commonwealth,  such  remainder  shall  be 

8  distributed,  credited  and  paid  to  such  cities  or  towns  in 

9  proportion  to  the  value  of  the  tangible  property  of  such 

10  corporatioii  in  each  of  such  cities  or  towns  on  the  first  day 

11  of  April,  or  such  other  day  as  the  tax  commissioner  shall 

12  determine,  which  value  shall  be  determined  in  such  manner 

13  as  the  tax  commis^oner  shall  deem  just:  provided,  that  if 

14  such  corporation  does  not  own  any  tangible  property  in  this 

15  commonwealth,  other  than  furniture  or  office  equipment  and 

16  supplies,  all  of  such  tax  shall  be  retained  by  the  common- 

17  wealth. 

1  Sechon  16.   If  any  part,  section,  or  subdivision  of  this 

2  act  shall  be  declared  unconstitutional  the  validity  of  the 

3  remaining  parts  of  this  act  shall  not  be  affected  thereby. 

1     Section  17.    This  act  shall  take  effect  upon  its  passage. 
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An  Act  to  amend  the  Law  relative  to  the  Taxation  of 

Trust  Companies. 

Be  it  enacted,  etc.,  as  follows: 

1  Section  1.   Section  forty-three  of  Part  III.  of  chapter  four 

2  hundred  and  ninety  of  the  acts  of  the  year  nineteen  hundred 

3  and  nine,  as  amended  by  section  six  of  chapter  one  hundred 

4  and  ninety-eight  of  the  acts  of  the  year  nineteen  hundred  and 

5  fourteen,  is  hereby  further  amended  by  adding  at  the  end 

6  thereof  the  following;:  —  And  the  total  amount  of  the  tax  to 

7  be  paid  by  a  trust  compuiy  in  any  year  upon  the  value  of  its 

8  corporate  franchise  shall  amount  to  not  less  than  two  fifths 

9  of  one  per  cent  of  the  total  amount  of  its  capital  stock, 

10  surplus  and  undivided  profite  at  the  time  of  said  assessm^t 

11  as  found  by  the  tax  commissioner,  — so  as  to  read  as  follows: 

12  — Section  43*  —  Every  corporation  subject  to  the  provisions  of 

13  section  forty  shall  annually  pay  a  tax  upon  its  corporate  fran- 

14  chise,  after  making  the  deductions  provided  for  in  section 

15  forty-one,  at  a  rate  equal  to  the  average  of  the  annual  rates 

16  for  three  years  preceding  that  in  whidi  such  assessment  is 

17  laid,  the  annual  rate  to  be  determined  by  an  apportionment  of 

18  the  whole  amount  of  money  to  be  raised  by  taxation  upon 

19  property  in  the  commonwealth  during  the  same  year,  as 

20  returned  by  the  assessors  of  the  several  cities  and  towns  under 

21  the  provisions  of  section  fifty-nine  of  Part  1.  after  deducting 

22  therefrom  the  amount  of  tax  assessed  upon  polls  for  the  pre- 

23  ceding  year,  as  certified  to  the  tax  commissioner,  upon  the 

24  a^regate  valuation  of  all  cities  and  towns  for  the  preceding 

25  year,  as  returned  under  sections  fifty-nine  and  sixty  of  Part  L; 

26  but  the  said  tax  upon  the  value  of  the  corporate  franchise  of 

27  a  domestic  business  corporation,  after  making  the  deductions 

28  provided  for  in  section  forty-one,  shall  not  exceed  a  tax 

29  levied  at  the  rate  aforesaid  upon  an  amount,  less  said  de- 

30  ductions,  twenty  per  cent  in  excess  of  the  value,  as  found  by 

31  the  tax  commissions,  of  the  works,  structures,  real  estate. 
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32  machinery,  poles,  underground  conduits,  wires  and  pipes,  and 

33  merchandise,  and  of  securities  wliich  if  owned  by  a  natural 

34  person  resident  in  this  commonwealth  would  be  liable  to 
36  taxation;  and  the  total  amount  of  the  tax  to  be  paid  by  such 

36  corporation  in  any  year  upon  its  property  locally  taxed  in  this 

37  commonwealth  and  upon  the  value  of  its  corporate  franchise 

38  shall  amount  to  not  less  than  one  tenth  of  one  per  cent  of  the 

39  market  value  of  its  capital  stock  at  the  time  of  said  assess- 

40  ment  as  found  by  the  tax  commissioner;  and  the  total  amount 

41  of  the  tax  to  be  paid  by  a  trust  company  in  any  year  upon 

42  the  value  of  its  corporate  franchise  shall  amount  to  not  less 

43  than  two  fiftiis  of  one  per  cent  of  the  total  amount  of  its 

44  capital  stock,  surplus  and  undivided  profits  at  the  time  <rf  said 

45  assessment  as  found  by  the  tax  commissioner. 

1  Section  2.    In  determining  the  value  of  the  corporate 

2  franchise  of  ,a  trust  company  for  purposes  of  taxation,  that 

3  part  of  Its  real  estate  represented  by  its  interest  as  mortgages 

4  m  taxable  real  estate  within  the  commonwealth  shall,  for 

5  purposes  of  deduction  under  clause  fourth  of  section  forty-one 

6  oi  Part  m.  of  chapter  four  hundred  and  ninety  of  the  acts  of 

7  the  year  nineteen  hundred  and  nine,  as  amended  by  section 

8  SIX  of  chapter  one  hundred  and  ninety-eight  of  the  acts  of  the 

9  year  nineteen  hundred  and  fourteen,  be  regarded  as  the  aver- 

10  age  amount  of  value  of  such  part  of  its  real  estate  for  the 

11  year  for  which  the  tax  on  the  corporate  franchise  is  levied, 

12  such  average  amount  of  value  to  be  determined  in  such  man- 

13  ner  as  the  tax  commissioner  shall  deem  just. 

1  ^  Section  3.   This  act  shall  take  effect  as  of  April  first, 

2  nineteen  hundred  and  eighteen.  * 
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